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counsel for the Appellant.

Mtre Martin Brunet (MONTY, COULOMBE), counsel for the Respondent,

Mtre Pierre Grenier (MELAN/ON, MARCEAU), counsel for the Mis en cause,

JUDGMENT

I THE COURT; - On the appeal from a judgment rendered on September 4„2001 by the Superior
Court, District of Montreal (the Honourable Nicole Duval Hesler), which granted in part and with
costs the respondents'pplication for an annulment of the arbitration award;

Z Having examined the file, heard the parties, and on the whole deliberated;

3 For the reasons of Morissette J.A., with which Louise Mailhot and Franqois Pelletier JJ,A,
agree;

4 Allows the appeal with costs;

5 Reverses the judgment, quashing in pet the arbitral award of arbitrator Andre Sylvestre of
October 11, 2000, dismisses with costs the respondents'pplication for annulment dated November
10, 2000 and remits the case to the arbitrator so that he may continue the hearing of the
disagrcemcnt and dispose of it solely on its merits.

LOUISE MAILHOT J.A,
FRANQOIS PELLETIER J.A.
YVES-MARIE MORISSETTE J.A.

DECISION OF MORISSETTE J.A,
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6 The appellant appeals from a judgment of the Superior Court that annulled in part an arbitral

award characterized as interim„and referred the case back to the arbitrator so that he may "assuine

full jurisdiction" over the dispute that had been brought before hiin.

7 For the following reasons, I would allow the appeal, restore the award annulled by the Superior

Court, and refer the case hack to the arbitrator so that, after hearing the parties, he may render a
decision on the merits.

The main facts

8 This case has a long history. The appellant, the daily newspaper The Gazette„ is the

respondents'mployer. The respondents, 11 in number, work in the appellant's composing room.

A. Contractual Iramework

9 The direct, albeit distant, origin of the dispute lies in two sets of tripaitite agreements reached in

1982 and 1987 between the appellant, each responderit individually, and the mis en cause, a union

authorized to represent the respondents against the appellant,

10 These agreements are subordinate to collective agreements between the appellant and the
union because, although they have remained in force ever since they were signed, they are fully
applicable only between the expiry of one collective agreement and its replacement by a new onc.
In fact, their general purpose is to enable the appellant to bring about certain important
technological changes in the newspapci's composition methods while preserving„ to the degree
negotiated by the union and agreed upon by each employee, the acquired rights of the members of
the bargaining unit to which the respondents belong. 'I'he respondents are typographers,
practitioners of a trade whose disappearance was already being predicted in the early 1980s and that
has certainly declined appreciably since then. In 1982, the appellant had about 200 typographers in
its employ. Only 11 remain today.

11 This Court has ivied on the nature, scope, and validity of the agreements of 1982 and 1987 on
two occasions: first in Parent v. The Gazette,'hen in Communications, Energy and Paperworkers
Union of Canada Local 145 v. The Gazette,z The latter decision, which I will refer to here as
Gazette (Ão. l), is the one that is most relevant for our purposes, however, since it brings together
the same parties at an earlier stage of the same dispute, and provides a number of valuable
guidelines for the resolution of this appeal,

12 in describing the effect of the 1982 and 1987 agreements, our colleague Rousseau-Houle J.A.
observed on behalf of the court in Gazette No. l: jTRANSLATIONj "[these agrecmcntsj essentially
ensure; 1) a guarantee of employment and wages, 2) an agreement of non-renegotiation of
guaranteed protections, and 3) a mandatory process for renewing the collective

agreement".'3

Under the tcrrns of the agreements in question, all signatory employees retain their
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employment with the appellant in conditions similar to those negotiated in 1982 but with wage

indexing until their death, resignation, dismissal confirmed by an arbitral award, or departure upon

reaching the age of retirement. At the time of the signing of the agreements in 1982 and 1987, the

last departures due to retirement were foreseen in 2017, Therefore, these agreements originally had

a potential duration of 35 and 30 years, respectively,

14 In addition to the provisions relating to the acquired rights of the signatory employees, the

1982 and 1987 agreements provide for an arbitration procedure for resolving any disagreements that

might arise over the meaning of the agreements for as long as they remain in force between the

parties, Article IX of the 1987 agreement substantially repeats Article VII of the 1982 agreement
and states as follows:

IX. GRIEVANCE FROCEDURE - In the event of a disagreement with respect to the

interpretation, application, and/or alleged violation of this agreement, the matter

shall be deemed to be a grievance and shall be submitted and disposed of in
accordance with the grievance and arbitration procedures in the collective
agreement between the Company and the Union, which is in effect at the time
that the grievance is initiated. The parties agree that the decision of the arbitrator
shall be final and binding. In the case where the Union is no longer the accredited
bargaining agent, an employee who is named in Appendix "ii" may have recourse
to thc procedure for the resolution of grievances provided by the Quebec Labour
Code.

Gazette No, / deals with the legal characterization of }his arbitration procedure. It establishes that
the procedure is indeed consensual, being based on [TRANSLATIONj "a perfect arbitration clause
obliging the parties to carry out the agreements in accordance with the ordinary rules of law, The
grievance procedure in the collective agreement to which the arbitration clause refers is used only as
a procedural framework for applying the latter."4 lt results from this analysis that "disagreements"
sub&ect to arbitration under the terms of Article IX of the 1987 agreement are neither "grievances"
within the meaning of para, 1(/) of the l,about Con'e, R.S,Q. c. C-27, since they do not relate to the
"interpretation or application of a collective agreement", nor "disputes" within the meaning of para.
l(e) of the same Code, since it is not a question of a "disagreement respecting the negotiation or
renewal of a collective agreement or its revision by the parties under a clause expressly permitting
the same", These "disagreements" are actually "disputes" within the meaning of 944 C, C.P.

15 Also, Article Xl of the 1987 agreement sets forth the terins for renewing collective
agreements, as follows:

XI, RENEWAL OF COLLECTIVE AGREEMENTS AND SETTLEMENT OF
DISPUTES - Within ninety (90) days before the termination of the collective
agreement, the Employer and the Union may initiate negotiations for a new
contract, The terms and conditions of the agreement shall remain in effect until
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an agreement is reached, a decision is rendered by an arbitrator, or until one or

the other of the parties exercises its right to strike or lock-out.

Within the two weeks preceding acquiring the right to strike or lock-out,

including the acquisition of such right through the application of Article X of the

present agreement, either of the parties may request the exchange of "Last final

best offers", and both parties shall do so simultaneously and in writing within the

following forty-eight (48) hours or another time period if mutually agreed by the

parties, The "Last final best offers" shall contain only those clauses or portions of
clauses upon which the parties have not already agreed. Should there still not be

agreement before thc right to strike or lock-out is acquired, either of the parties

may submit the disagreement to an arbitrator selected in accordance with the

grievance procedure in the collective agreement. In such an event, the arbitrator,

after having given both parties the opportunity to make presentations on the

merits of their proposals, must retain in its entirety either one or the other of the

"Last final best offers" and reject, in its entirety, the other, Thc arbitrator's

decision shall be final and binding on both parties and it shall become an integral

part of the collective agreement,

The latter provision, as will be scen„acquires decisive importance in the current dispute between the

appellant and the respondents.

A, History of the disagreement

16 In order to better understand the origins of the disagreement submitted to arbitration, a short

chronology of the relationship between the parties follows, Several of these facts have already been

presented in Gazette Po. 1.

17 April 30, 1993 saw thc expiry of a collective agreement pertaining to the
respondents'argaining

unit of which the agreements of 1982 and 1987 form an integral part. The negotiations

that followed gave rise to a disagreement within the meaning of the Labour Code as well as a

lockout, which was declared on May 17, 1993.On August 18, 1994, arbitrator Leboeuf resolved

this disagreement by issuing an arbitral award (hereinafter, the Leboeuf award) that took the place
of a collective agreement until April 30, 1996, Although the validity of this award was not contested
in court, Gazette No, 15 established that the award contravenes the agreements of 1982 and 1987,
especially since it makes the mandatory final offer arbitration procedure in Article XI of the 1987
agreement optional, and because it permits the appellant to transfer its personnel in order to close
down its composition room should the need arise.

t

18 Between August 18 and October 1, 1994, fifty-one of the sixty-two typographers still

employed accepted the job security buy-back offers from the appellant,

1

I
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19 On April 25, 1996, arbitrator Foisy rendered a decisions on a disagreement characterized as a

"grievance" resulting from the appellant closing down the composition room. The arbitrator

concluded that this closure contravened Article III of the 1982 agreement and ordered the appellant

to reopen the composition room and reinstate the eleven plaintiffs, the same eleven respondents as

in this appeal, (Arbitrator Foisy noted, however, that "the eleven respondents suffered no monetary

losses, as they have been compensated under the terms of the collective agreement [since it came

into force],")

20 Five days later, on April 30, 1996, the collective agreement resulting from the Leboeuf award

terminated. The same day, the Union invited the appellant to proceed to final offer arbitration, The

appellant refused because, in its opinion, the final offer arbitration in Article XI of the 1987
agreement had ceased be maiidatory since the Leboeuf award. As we know, this claim was rejected

in Gazette No. J,

21 Faced with this refusal, the union and the eleven employees formulated a first disagreement

dated May 8, 1996, contesting the appellant's refusal to make final offers to them and requesting

that certain parts of the Leboeuf award be declared unenforceable against them. On June 3, the

appellant issued a lockout notice and ceased remuneration to the eleven respondents. Together with

the eleveii respondents, the union formulated a second disagreement, dated June 4, in which it

attacked the legality of the lockout decreed by the appellant. This disagreement and the amendments

that were made to it subsequently were the subject of two awards by arbitrator Sylvestre,

22 On February 5, 1998, arbitrator Sylvestre made a determination concerning the disagreements
of May 8 and June 4, 1996 (hereinaf'ter, Sylvestre award no. 1), He dismissed the first disagreement

insofar as it was introduced [TRANSLATION] "under the terins of the grievance adjudication

procedure set forth in the [Leboeuf award] and seeks remedies that run contrary to the provisions of
this imposed collective agreement",'e sustained thc second disagreement and, among other

conclusions, declared the 1982 and 1987 agreements to be still in force and unchanged, ordered the

appellant to submit final offers to arbitration, and ordered it to refund to the respondents all salary
and benefits lost as a result of the lockout.

23 On October 30, 1998, the Superior Court, seized with a motion for judicial review„quashed
the part of Sylvestre award no. 1 sustaining the disagreement of June 4, 1996.a

24 This judgment was appealed and reversed on December 15, 1999 in Gazette No. L9 As noted
above, this Court, per Rousseau-Houle J,A., in substance ruled that (1) arbitrator Sylvestre was
seized with the disagreements of May 8 and June 3, 1996 in his capacity as consensual arbitrator
(from which it should be understood that his award is given on "disputes" under art. 944 C, C,P,),
(2) art. 946.4 C.C,P, exhaustively lists the reasons for refusal of homologation or annulment of such
an award, (3) the agreements of 1982 and 1987 could not be modified without the consent of the
signatory employees and the appellant was obliged to submit its final offer to arbitration, as the
arbitrator correctly decided, but that (4) the arbitrator erred in justifying a judicial intervention by



107

Page 7

deciding that, pursuant to the 1982 and 1987 agreements, the appellant was obliged to pay salary

and social benefits during the lockout, For these reasons, the Court allowed the appeal, ordered the

appellant to submit to the final offer arbitration procedure, and referred the file back to the arbitrator

to rule on the disagreement in accordance with the law.

25 Two paragraphs of Gazette ¹, I pertaining to Article XI of the 1987 agreement, above,

proved to be critical in the later progress of the case:

[TRANSLATION]

Whatever the scope of the clauses relating to job security, guaranteed earnings

adjusted to the cost of living, and the duration of agreements and their

non-renegotiation, these clauses do not change the content of Article XI of the
1987 agreement that permits for the exercise of the right to strike and lock-out.
The usual effect of a lockout is to suspend the employer's obligation to pay the

wages of its employees and to allow them access to the workplace. Article XI in
no way has the effect of depriving the employer of this right, which is guaranteed
in area of labour relations,

However, this aicicle sets a limit on the exercise of the right of lockout by
prescribing a mandatory process for renewmg the co!lective agreement through
best, final offer arbitration. It certainly ensures that any labour conflict may end
with a third party imposing a new collective agreement, It is possible that the
lockout was prolonged unduly as a result of the employer's refusal to submit his
last final best offers as requested by the union within the time specified on April
30, 1996, and that, consequently, the employees are entitled to damages. This
will be up to the arbitrator to decide.

26 Between February 25, 2000, the date of a pre-hearing conference convened by arbitrator
Sylvestre in response to Gazette ¹.I and October 28, 2000, the date on which the arbitrator was to
inform the parties of his interim decision (Sylvestre award no. 2), the appellant, the respondents,
and the union mis en cause continued their contestation of the disagreement of June 4, 1996.At the
end of the pre-hearing conference ofFebruary 25, 2000, the parties agreed, in fact, that certain
points of law relating to acceptable heads of damage would be subject to an interim decision by the
arbitrator, after which the arbitration proceedings would attempt to get to the bottom of other issues,
including the quantum of damages, In its initial phase, debate focused primarily on the heads of
damage that the respondents could claim. On February 25, March 15, and June 9, the respondents,
through their respective lawyers, modified their claim by specifying the heads of damage on which
they based their claim, In order to arrive at a clearer understanding of Sylvestre award no. 2, I have
chosen to quote these various claims,

r
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27 The disagreement of June 4, 1996, which marked the starting point of the dispute before
arbitrator Sylvestre, identified the redress sought by the respondents in the following terms:

[TRANSLATION]

1- order the employer to subject itself to the last best offer process and to send its
"last final best offers" to the union and the 11 respondents without delay:

2- declare the tripartite agreements concluded on or about November 12, 1982
and March 5, 1987 to be fully in force and oblige the employer to respect them;

3- order the employer to continue to pay each respondent the salary and other
benefits arising out of the collective labour agreement and the tripartite
agreements of November 1982 and March 1987;

4- order the refund of any lost wages and any benefits lost as a result of the
lockout, the whole with interest;

5- make any other order aimed at safeguarding the rights of the parties....

At the pre-hearing conference on February 25, 2000, counsel for the respondents reconsidered the
damages claimed by his clients and announced that in addition to lost salary and social benefits,
other damages of a pecuniary, moral, and exemplary nature would be claimed. It was agreed that the
respondents would send a written report to this effect on March ]5, which was done. The list of
damages now read as follows:

5. The employees claim;

a) the equivalent of the salaries lost between May 3, 1996and January
21, 2000

b) other employment-related benefits (such as the pension plan,
collective insurance plan, etc.) from May 3, 1996 to January 21,
2000,

6. The employees also claim compensation for monetary damage including:
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a) tax damage, loss of interest, and loss of capitalization resulting Irom

cashing in RRSPs;
b) tax damage, loss of interest, and loss of capitalization resulting from

non-contribution to RRSPs;
c) interest and other charges resulting from personal loans or mortgage

refinancing,

d) amounts spent on fees and claims that would have been covered by
the employer's group insurance and were assumed by the employees;

7. Moreover, the employees request compensation for moral damage such as

inconvenience, stress, anxiety„and impact on family life.
8. Certain employees also seek compensation for damage related to their physical

and psychological health.

9. Finally, the arbitrator is asked to award exemplary damages based on the

violation of constitutional and quasi-constitutional guarantees of the
employees'ight

to health, safety, dignity, and fair and reasonable working conditions.

On June 9, 2000, new counsel for the respondents filed an undated document during the hearing,
which on that day was chaired by arbitrator Sylvestre. This document, labeled S-54 at the time of
the arbitration and R-8 in the trial before the Superior Court, contains a new list of heads of
damages:

Loss of wages and benefits for the period commencing June 4th, 1996 to the

effective date of resumption of work,
2. Lost benefits for the same period.
3. Restitution of the pension plan contributions and earnings for the same period,
4. Compensation for loss of RRSP contributions and earnings for the same period.
5. Compensation for losses incurred for cashing in RRSP's prematurely for the

sarrle period.
6, Compensation for cost of loans and mortgages.
7. Compensation for damages due to stress and anxiety and inconvenience as well

as loss of enjoyment of life, impact on family and damages to hea! th for the same
period.

8. Moral damages and damages for abuse of rights.
9. Exemplary and punitive damages for the same period,
10. Compensation for all fiscril prejudice.
11. Compensation for job search costs and business losses for the same period.
12, Legal fees and costs,
13, Interest and the additional indemnity provided for under s, 100.12of the Labour

Code.
14, Reserve of jurisdiction for arbitrator Me Andrd Sylvestre,
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As can be seen, several heads of damage were added to the claim between the initial filing of the

disagreement and the arbitrator's interim decision.

28 In parallel with these arbitration proceedings, the appellant filed proceedings in Superior

Court against the respondents to recover a thing not due for overpayment of salaries and benefits

paid between February 5, 1998 - the date on which Sylvestre award no. I concluded that the

appellant could not order a lockout against the respondents - and October 30, 1998, the date on

which the Superior Court quashed Sylvestre award no 1. In response to this action, the respondents

filed a declinatory exception, which was allowed on August 14„2001,'ince the Court considered
that the matter was the responsibility of arbitrator Sylvestre and that he would, if necessary, be able
to arrange legal compensation for any sums paid in excess by the appellant,

29 Finally, around the time of the February 25, 2000 pre-hearing conference, namely, on March

6, 2000, the parties brought the "dispute"" still opposing them before arbitrator Mdntud seeking an
award decided on the basis of the final offers exchanged on January 21, A motion brought by the
respondents for an injunction aimed at putting an end to the lockout declared by the appellant as of
January 21, 2000, the date of submission of the final offers, was subsequently rejected by the
Superior Court," Arbitrator M6nard rendered his award on June 5, 2001 and defined the content of
the collective agreement between thc appellant and the respondents for the next five years. A
motion for homologation of this award, presented by the union mis en cause and disputed by the
appellant and the respondents for reasons that are not relevant here, was allowed by the Superior
Court on May 2, 2002. u

30 Sylvestre award no. 2, which was quashed by the judgment under appeal before us, was
rendered on Septeinber 28, 2000.'" The detailed reasons on which the arbitrator based his award
were submitted on October 11,

31 On September 4, 2001, the Superior Court annulled this award under arts. 943.1 and 947
C.C.P, 's

The award challenged in Superior Court

32 Sylvestre award no, 2, it should be recalled, is an "interim" award,

33 On September 28, 2000 the arbitrator contacted the parties by mail to inform them of his
decision, summarizing as follows the conclusions that the Superior Court would subsequently annul
in part:

[TRAN SI.ATION]

2 - the damages to which the 11 plaintiffs [the respondentsj are entitled shall be
limited to the salaries and other benefits as set forth in the collective agreement,

4
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if it can be shown, in the words of the Court of Appeal [TRANSLATION] "that

the lockout was unduly prolonged as a result of the employer's refusal to submit

its last final best offers as requested by the union before the specified deadline of
April 30, 1996";

3 - in addition, as stipulated [by counsel for the respondents]„ the period of the

claim shall end on January 21, 2000, the date on which the employer shall submit
its last final best offers;

4 —each respondent shall, within a reasonable time, produce a document detailing
the sums claimed in terms of wages and benefits lost during the period from June

6, 1996 to January 21, 2000 and of employment earnings received during the

same period in order to offset the losses,

In the reasons for this award, filed a fcw days later, it can be seen that the arbitrator bases himself
on two essential considerations.

34 First, the arbitrator interprets Gazette No. I, from which he draws the following lesson:
[TRANSLATION] "From the judgment as a whole, it must be understood that the damages referred
to in the disposition cover only the salary and benefits specified in the agreement. The undersigned
would breach the ultra perira rule ifhe were to grant the other damages claimed by the 11
respondents that are identified in the documents submitted by [counsel for the respondents]",

35 Second, the arbitrator ruled that the respondents, via their counsel, admitted that the damages
in question - i, e., lost wages and other benefits specified in the collective agreement - could not
extend beyond January 21, 2000. Indeed, this was the date that the appellant, in compliance with
Gazette No. 1, submitted its final offers and ceased thereupon to bc in contravention of Article XI of
the 1987 agreement. The position of counsel for the respondents, the arbitrator remarked, "was
completely logical" and is tantamount to an admission that is binding upon his mandators.

T~he 'udgment of the Superior Court

36 The respondents attacked Sylvestre award no. 2 by means of a [TRANSLATION] "motion
under art. 943,1 C C,P. in annulment of an award under arts. 947 C, C, P. and following." The record
shows that a judgment on this motion was rendered from the bench on September 4, 2001. The
Court granted the motion in part and, without giving ful!er reasons, pronounced the following
judgment:

[TRANSLATION]
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Annuls in part the arbitral award rendered by arbitrator Andre Sylvestre on

October 11,2000 inasmuch as he declares himself without jurisdiction to award

any damages other than the salary and other benefits specified in the collective

agreement or the agreements of 1982 and 1987;

Refers the file back to the arbitrator-respondent so that he may assume full

jurisdiction with regard to the damages that the applicants may claim in the

matter before him, until January 21, 2000, except for the interest on any sums

that may be granted which shall accrue, as applicable„both before and aiter this

date,

Grounds for the apueal

The appellant's main argument is that the recourse exercised by the respondents necessarily takes

the form of an application for annulment in accordance with art, 947 C.CP. and that, therefore,

Sylvestre award no. 2 can be annulled only in accordance with art, 946.4(4) C.C,P, However,

according to the appellant, the respondents'pplication does not satisfy the requirements of this

provision.

37 Subsidiarily, thc appellant first of all maintains that the arbitrator did not err in law by ruling

that the respondents'laims for damages were to be limited to the wages and benefits lost during the

lockout, Second, it maintains that due to the behaviour of their former counsel subsequent to the

decision of September 28, 2000, the respondents had in any case acquiesced to the arbitrator's

conclusions regarding acceptable damages.

38 The respondents join issue on each of these points. They claim that in his decision of
September 28, 2000 (the reasons for which, it should be recalled, were submitted only on 11
October), the arbitrator made a ruling on his own competence, thus providing an opening for the

application of art. 943.1 C.CP. By limiting as he did the respondents'laims, the arbitrator

incorrectly ruled on his own competence, justifying an intervention by the Superior Court.
Moreover, the respondents did not agree to the conclusions of the arbitrator,

39 Let us note finally that the respondents are requesting confirmation of the trial judgment,
against which they have not lodged an appeal. As with Sylvestre award no, 2, this judgment sets the
end of the period for claims for damages due to the respondents at January 21, 2000.

Analvsis

40 Notwithstanding the use of the words "grievance procedure" in Article IX of the 1987
agreement, both sides acknowledge, since Gazette No. 1, that this is a consensual arbitration
procedure.
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41 The provisions of the Code ofCivil Procedure most immediately relevant to this appeal are;

940.3, A judge or the court cannot intervene in any question governed by this

Title except in the cases provided for therein.

943,1. If the arbitrators declare themselves competent during the arbitration

proceedings, a party may, within 30 days of being notified thereof„apply to the

court for a decision on that matter.

42 As long as the court has not ruled, the arbitrators may continue the arbitration proceedings and

render their award.

944,10. The arbitrators shall settle the dispute according to the rules of law which

they consider appropriate and, where applicable, determine the amount of the

damages,

They cannot act as amiables compositeurs except with the prior concurrence of
the parties,

They shall in all cases decide according to the stipulations of the cont~act and
take account of applicable usage.

946.2. The court examimng a motion for homologation cannot enquire into the
merits of the dispute,

946.4. The court cannot refuse homologation except on proof that:
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(I) one of the parties was not qualified to enter into the arbitration agreement;

(2) the arbitration agreement is invalid under the law elected by the parties or,

failing any indication in that regard, under the laws of Quebec;

(3) the party against whom the award is invoked was not given proper notice

of the appointment of an arbitrator or of the arbitration proceedings or was

otherwise unable to present his case;

(4) the award deals with a dispute not contemplated by or not falling within

the terms of the arbitration agreement, or it contains decisions on matters

beyond the scope of the agreement; or

(5) the mode of appointment of arbitrators or the applicable arbitration

procedure was not observed,

In the case of subparagraph (4) of the first paragraph, the only provision not

homologated is the irregular provision described in that paragraph, if it can be

dissociated from the rest.

947. The only possible recourse against an arbitration award is an application for its

annulnient.

947.1.Annulment is obtained by motion to the court or by opposition to a motion

for homologation,

947,2, Articles 946.2 to 946,5, adapted as required, apply to an application for

annulment of an arbitration award.

43 Article 940,3 sets the tone of Book VII of the Code ofCivi! Procedure, In the case of
proceedings under arts. 33 and 846 C C.P,, the review of the legality of decisions by the court of
general jurisdiction is the rule, but the legislator may restrict this power of intervention of the court

of general jurisdiction, a power that it usually exercises by means of a privative clause, In the case
of consensual arbitration tribunals, the reverse is now the rule. As set out in art. 940.3 C CP., the

judge may only intervene when so permitted by law, Article 946.2 C.C.p. specifies that a judge
seized with a request for homologation or annulment of an award cannot enquire into the merits of
the dispute, and it is impossible for the parties to an arbitration agreement to contract out of this
rule, Nor may they derogate from para. 4 of art. 946.4 C.CP., except for reasons of annulment {or
refusal of homologation) likely to apply in this instance. Once again pursuant to art, 940, other
provisions of Title I of Book VII are also of public order and relate to the decisions that the judge
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may be required to make in appointing an arbitrator (941.3),making a determination about the
recusation or revocation of his mandate (942.7), recognizing his competence (943.2),or
safeguarding the rights of the parties awaiting an arbitration award (945.8), By establishing that
these legal decisions are final and without appeal, the Code reinforces the autonomy of the
arbitration procedure and its conduct. By limiting the grounds for annulling or refusing the
homologation of an award, the Code reinforces the autonomy of the arbitration process and its
outcome. The adoption of these provisions [TRANSLATION] "marked a turning point in the
conventional arbitration system in Quebec", as Thibault J.A. accurately stated for the Court in
Laurentienne-vr'e (La), compagnt'e d'assurances inc. v, Empire (L), compagnie

d'assurance-vie.'owever,

in the context of a review of arbitral competence, a thorough reconsideration of the points
of law an arbitrator may have to rule on - a consideration bordering on a judicial review of thc
appeal itself —creates a risk of steppmg back from this turning point.

44 Very recently, in the appeal Desputeaux v, Editions Chouette (1987) 1nc., ~7 the Supreme Court
of Canada, per I.ebe], J., made the following comments on a related matter, that of public order
mentioned in art, 946.5

CCP..'espite

the specificity of these provisions of the Code ofCivi! Procedure and the
clanty of the legislative intention apparent in them, there have been conflicting
lines of authority in the Quebec case law regarding the limits ofjudicial
intervention in cases involving applications for homologation or annulment of
arbitration awards governed by the Code ofCivi! Procedure, Some judgments
have taken a broad view of that power, or sometimes tended to confuse it with
the power ofjudicial review provided for in arts. 33 and 846 C.CP. (On this
point, sec the commentary by F, Bachand, "Arbitrage commercial:
Assujettissement d'un tribunal arbitral conventionnel au pouvoir de surveillance
et de controle de Ia Cour sup6rieure et contr!lie judiciaire d'ordonnances de
procedure rendues par les arbitres" (2001), 35 R,J.T. 465.) The judgment in issue
here illustrates this tendency when it adopts a standard of review based on simple
review of any error of law made in considering a matter of public order. That
approach extends judicial intervention at the point of homologation or an
application for annulment of the arbitration award well beyond the cases intended
by the legislature. It ignores the fact that the legislature has voluntarily placed
limits on such review, to preserve the autonomy of the arbitration system, Public
order will of course always be relevant, but solely in terms of the determination
of the overall outcome of'the arbitration proceeding, as we have seen.

These points being made, we may now consider the claims of the parties regarding the impugned
award here.

4S Is Sylvestre award No, 2 a case covered by art. 943.1 C.CP.7 The article in question
contemplates situations in which arbitrators "declare themselves competent during the arbitration
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procedure" and provides that a party may then require the court to decide "on this matter" in turn, as

long as the arbitration procedure is not interrupted. In this instance, as of February 25, 2000, the

arbitrator simply resumed, in light of Gazette No. l, his consideration of the dispute of June 4, 1996.
That judgment had set aside his two orders concerning wages and benefits lost during the lockout
and the file had been referred back to him "so that he might determine, if necessary, the damages to
be awarded to the 11 employees as a result of the employer's non-observance of Article XI of the
Agreement of 1987."'tseems to me that this is exactly what the arbitrator wanted to determine,
that he decided on an interim award in the interests of procedural convenience, and that this award
has no bearing on his competence or the arbitrability of the dispute before him, but concerns the
merits of this dispute, Unless one proposes that any decision by an arbitrator is at least implicitly
related to his competence, which in my view is not justifiable in light of 943,1 C.C,p, and its
context, one must conclude that art. 943,1 C,C.P, was inapplicable here. The Superior Court was
therefore not authorized to use this provision to review, as it did, Sylvestre award No. 2

46 But could the Superior Court intervene on the grounds that, under para. 4 of art. 946,4,
Sylvestre award No. 2, "deal[t] with a dispute not contemplated by or not falling within the terms of
the arbitration agreement, or that it contain[ed] decisions on matters beyond the scope of the
agreement"'?

47 'I'his argument may only be made within the context of an application for annulment under
arts, 947, 947.1 and 947.2 C.CP., or in defense of a inotion for homologation under art. 946.1
C.CP. The respondents proceeded here with an application for annulment,

48 '1'he first difficulty that arises concerns the status of an award characterized as "interim". It is
nol. certain that Sylvestre award No, 2, as such, could have been subject to a motion for
homologation, Could it, under these conditions, have been subject to an application for annulment?
Or was it merely a procedural order, a preliminary step toward a possible final award on the merits
that could itself have been subject, at the proper time, to a motion for homologation or an
application for annulment?'s There is no doubt in my mind that by limiting as be did the admissible
heads of damage and by setting aside, for example, the moral, exemplary, or punitive damages to
which the respondents might be entitled, the arbitrator in the present case resolved a substantive
issue between the appellant and the respondents, In so doing, he ruled in part on the dispute that was I

before him. His decision therefore constituted a suitable award for annulment under art. 947 C.C.P,
In stating this, I am aware that other legal policy considerations might need to be taken into account
in the event of an "interim" award by an international commercial arbitration tribunal; this is noted
in the recent judgment in National Compagnie Air France v. Mbaye,za But these considerations do
not apply in a case such as this, characterized as it is it by a dynamic of working relationships,
govei ned entirely by domestic law and already highly judicialized,

49 Paragraph 4 of art 946,4 C,CP. refers to the "arbitration agreement", which here must mean
Article IX of the 1987 agreement reproduced above. This contractual clause stipulates that "[i]n the
event of a disagreement with respect to the interpretation, application, and/or alleged violation of
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this agreement, the matter shall be deemed to be a grievance...." The respandents'laim, insofar as

it relates to the damage suffered as a result of the employer's delay in submitting its fmal offers to

arbitration, doubtless relates to the "interpretation", "application" or the "alleged violation" of the

agreements of 1982 and 1987, and in particular of Article XI of the 1987 agreement. One cannot

therefore seriously propose that it concerns a "dispute not contemplated by or not falling within the

terms of the arbitration agreement",

50 We must also ask, however, still pursuant to art, 946.4(4) C.C.P.,whether Sylvestre award

No, 2 contains "decisions on matters beyond the scape of the [arbitrationj agreement". Pondering

over the meaning to be given to this phrase, our colleague Thibault J.A, wrote in the appeal

Laurentienne-vie (La), compagnie d'assurances inc, v, Empire (L), compagnie
d'assurance-vie:2'TRANSLATIONj

It seems to me that in order to decide whether an arbitral award goes beyond the

scope of the arbitration agreement, we need to disregard the interpretation that

led to the result and concentrate on the result itself. This interpretation of the

grounds for annulment set forth in mt. 946,4(4) C.CP., in addition to being

consistent with art. 946,2 C.C,P., which prohibits the court seized with an

application for the annulment of an arbitral award to enquire into the merits of
the dispute, is consistent with the approach adopted by author Sabine Thuilleaux.

A quotation from author Sabine Thuilleaux follows, which LeBel J. took up in turn in Desputeaux v.

editions Chouette (JM7) Inc..& [TRANSLATION] "the appreciation of this grievance depends on

a connection with the question to be disposed of by the arbitrators with the dispute submitted to
them,""

51 Ifwe focus on the result, i,e., the precise conclusions of the arbitrator in Sylvestre award No.

2, it is impossible to conclude that the question disposed of here by the arbitrator has no connection
with the dispute that was submitted to him. Quite the contrary; this is exactly what is at the heart of
the dispute between the parties. Perhaps a detailed consideration of the reasons on which the
arbitrator based himself would bring out the fact that another arbitrator might have dealt differently
with one or several of the questions subrmtted to arbitrator Sylvestre, That is not the question,
however. I recall that the court seized of an application for annulment under art. 947 may not
enquire into the merits of the dispute. Perhaps the question would appear in a different light if the
arbitrator had failed to comply with the order contained in Gazette ¹, I, but nothing of the sort
occurred here.

C

52 FOR THESE REASONS, I would therefare ALLO%'he appeal with costs, SET ASIDE the
judgment annulling in part the award of arbitrator Andre Sylvestre on October 11,2000, DISMISS
the respondents'otion with costs, and REFER the case back to the arbitrator so that he may
continue the hearing on the disagreement between the appellant and the respondents in order to
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dispose of it solely on its merits.
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lntitule de la cause .

The Gazette, division de Sontham inc. c. Blondin

Entre
The Gazette, une division de Southam inc., demanderesse, et

Rita Blondin, Kriberto Di Paolo, Ulmed Gohil, Horace Holloway,
Pierre Rebetez, Michael Thomson, Joseph Brazeau, Robert
Davies, Jean-Pierre Martin, I.eslie Stockwell et Mare-Andrb

Trcmblay, defendeurs, et
La Section locale 145 du Syndicat canadien des Communications,

de PEnergie et du Papier, mise en cause

C2001] J,Q, no 4083

No 500-17-009722-011

Cour superieure du Quebec
(Procedure al legee)
District de Montreal

La juge Louise Lemelin

le 14 aout 2001.

(38 paras)

Avocats:

Ronald J. McRobie et Dominique Monet (Fasken Martineau DuMoulin), pour la demanderesse.
Pierre Grenier (Melanqon Marceau Grenier), pour les defendeurs et la mise en cause.

MOTIFS DU JUGEMENT

1 LA JUGE LOUISE LEMKLIN: —La demanderesse reclame des defendeurs le rembourse-
ment de salaires et avantages qu'elle leur aurait payes en trop pour la pbriode du 5 fbvrier 1998 et 30
octobre 1998.

l
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2 Les d5fendeurs et leur syndicat la mise en cause, prbsentent une requete en moyen dCclina-
toire plaidant I'incompetence rationae materiae de la Cour supcrieure, seul I'arbitre peut se saisir du

dossier, ils demandent le rejet de I'action,

3 Un survol de I'historique de la relation des parties est necessaire pour situer le litige, Le Tri-
bunal ne refere qu'aux elements essentiels de ce long conflit pour disposer de la requete.

4 Jusqu'en 1982, le Syndicat et la Gazette etaient lies par des conventions collectives qui con-
fdraient au Syndicat une juridiction exclusive sur les fonctions exercises par ses membres. L'em-

ployeur, afin de pouvoir introduire des changements technologiques, negocie avec la mise en cause
et les 200 typographes de la salle de composition des ententes tripartites en 1982 et 1987, Les
salaries, le Syndicat et la Gazette signent ces ententes qui garantissent une securite d'emploi et de
salaire jusqu'a I'age de 65 ans et un mecanisme d'arbitrage obligatoire.

5 ll n'est pas conteste que les defendeurs sont membres de la mise en cause.

6 Ces ententes font partie dcs conventions collectives qui seront signees par la suite, Ln mai
1993, en I'absence d'entente des parties pour le renouvellement de la convention, I'arbitre I eboeuf
fut saisi du differend. Le 17 mai 1993, la Gazette declare un lock-out touchant alors les 70 typogra-
phes toujours en emploi a la salle de composition.

7 I,e 18 aout 1994, I'arbitre Leboeuf rend une ddcision ou il retient les meilleurcs offi'es fmales
de la dcmanderesse et il ajoute deux nouvelles annexes soit B-I et C-1. L'arbitrc a notamment sup-
prime le mecanisme obligatoire prevu pour le renouvellement des conventions, il reformule I'article
2 b) de la convention collective et la clause XI de I'entente de 1987 pour remplacer le mecanisme
obligatoire par un mbcanisme facultatif, Les annexes B-I et C-I font partie de la convention collec-
tive 1993-1996,comme les annexes B et C, les ententes tripartites de 1982 et 1987, Les annexes
B-l et C-I ne sont pas signdes par les salaries.

8 En octobre 1994, il ne reste que 11 typographes, les ddfendeurs dans cette cause. Ils ne sont
rappeles au travail qu'apres la decision de 1'arbitre Foisy le 25 avril 1996, laquelle accueille le grief
et ordonne leur reintegration dans les postes qu'ils occupaient avant le lock-out de 1993.

9 Les dCfendeurs et la mise en cause demandent le 30 avril 1996, a The Gazette de transmettre
ses meilleures offres finales tel que prdvu h I'Entente tripartite de 1987 et I'annexe C de la conven-
tion collective,

10 Le 3 mai 1996, la demanderesse decline la demande d'cchanger les meillcures offres prb-
tendant que, depuis la decision de I'arbitre Leboeuf, ce mecanisme est facultatif. The Gazette met
les 11 typographes en lock-out le 3 juin 1996, situation qui perdure lors de I'audition de la requete,

Il Le 30 avril 1996, ces 11 salaries poursuivcnt The Gazette pour recouvrer les salaires qui
n'avaient pas ete paycs durant le lock-out de 1993-1994.La Cour sup6rieure accueille la requete en
exception declinatoire de I'employcur et declare quc la reclamation est la competence exclusive de
1'arbitre de grief'.

IZ I.'arbitre Sylvestre fut saisi de deux mesententes, une soumise le 8 mai 1996 puis une sec-
onde le 4 juin 1996, soit apres le lock-out. L'arbitre, dans sa sentence du 5 fevrier 1998, rejette la
mesentcnte du 8 mai et se prononce ainsi sur celle ddpos6e en juin:

f
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"il ordonne h 1'employeur de se soumettre au processus d'echange des
meilleures offres finales et de transmettre, sans delai, ses dernieres offres
finales au syndicat et aux 11 plaignants;
il declare que les ententes tripartites conclues les 12 novembre 1982 et 5
mars 1987 sont pleinement cn vigueur et obligent 1'employeur a les re-
specter;
il ordonne a 1'employeur de continuer a verser a chacun des plaignants le
salaire et autres avantages ddcoulant des ententes tripaiiites de novembre
1982 et mars 1987;
il ordonne le remboursement de tout salaire et tout avantage perdus suite
ou en raison du lock-out, le tout avec intbrets;

fl g

13 La demanderesse signifie une requete en revision judiciaire de la sentence et elle obtient, le
3 avril 1998, une ordonnance pailielle de sursis tel qu'l appert de la piece D-8;

14 The Gazette paie le salaire et les avantages aux 11 dbfendeurs du 5 fbvrier 1998jusqu'A la
date du jugement de la juge Grenier du 30 octobre 1998',

15 Apres une analyse detaillde des clauses, plus particulierement des annexes B, C et B1, Cl, la
juge conclut que 1'arbitre ne pouvait, sans exceder sa competence, ignorer les annexes B-l et C-1
incorporees a la convention, L'arbitre Leboeuf avait modifie 1'obligation initiale contraignant les
parties h transmettre les mcilleures offres laquelle serai'evenue discretionnaire, selon la juge
Grenier, 1'arbitre Sylvestre ne pouvait done enjoindre a '1'he Gazette de soumettre ces dites offres,

16 La juge Grenier rappelle, qu'au moment du lock-out, 1'arbitre ne pcut se saisir d'un grief vu
I'absence de convention collective en vigueur. I 'arbitre aurait done excede sa competence en con-
cluant a 1'existence d'ententes civiles autonomes qui produiraient des effets apres 1'expiration de la
convention. Meme si 1'arbitre avait eu raison de conclure a la survie de ces ententes apres le
lock-out, la juge Grenier affirme qu'en 1'absence de clause compromissoire dans ces ententes, 1'arbi-
tre s'est saisi d'un litige qu'l qualifie de "civil" sans en avoir la competence.

17 La juge declare egalement non fondee la conclusion de 1'arbitre Sylvestre ordonnant le
paiement des salaires et avantages aux salaries pendant le lock-out et tous remboursements de mon-
tants perdus lors du lock-out et elle 8crit:

"Le lock-out tout comme la greve constituent des rouages essentiels du regime
des rappoits collectifs de travail, Les articles 58, 106 et 109 C,T. sont d'rdre
public. Seule une disposition expresse aurait pu limiter le droit de 1'employeur de
decreter un lock-out, Or, loin de 1'exclure, les parties ont prevu expressement son
exercice dans 1'entente elle-meme"".

18 La requete en evocation de The Gazette est accueillie et la sentence arbitralc rendue par Me
Sylvestre le 5 fevrier 1998 pour le grief du 4 juin 1996 est cassee, Le Syndicaf en appelle de ce
jugement et I'honorable juge Deschamps 5met une ordonnance de sursis d'execution de la decision
de Me Sylvestre.

I9 Le pourvoi du Syndicat et des defendeurs est accueilli en Cour d'appel le 15 decembre
1999'ui

ordonne a 1'employeur de se soumettre au processus d'exchange des meilleures offres finales dans
les 30 jours du jugement, Les deux ordonnances de 1'arbitre relatives au paiement et au rembourse-

I
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ment du salaire et des avantages perdus en raison du lock-out sont cass6es. L'honorable juge Rous-
seau-Houle renvoie le dossier a 1'arbitre Sylvestre "afin qu'l determine, s'l y a lieu, les dom-
mages-interets qui pourraient etre accordes aux 11 salaries par suite du non-respect par 1'employeur
de 1'article XI de 1'entente de 1987".

ZO La competence de 1'arbitre est a nouveau soulevee dans la pr6sente requete, Le Tribunal est
lib par le jugement de la Cour d'appel ou 1'honorable juge Rousseau-Houle conclut que 1'arbitre
pouvait se saisir de la mesentcnte soumise le 4 juin 1996 en vertu de la convention collective de
travail et des ententes tripartites de 1982 et 1987.

Zl Elle ne partagc pas I'opinion de la juge de premiere instance soulignant que certains ele-
ments factuels n'ont pas ete considercs, La mesentente du 4 juin 1996 stipule qu'elle est soumise en
vertu de la convention collective et des ententes tripartites de 1982 et 1987, Ces ententes contien-
nent une clause relative h la Procedure de gricfs qui prevoit que:

'Dans 1'eventualite d'une mdsentente quant a I'interpretation, 1'application et/ou

violation alleguee a la presentc entente, 1'affaire en question serait jugee comme
etant un grief et sera soumise et reglee de Ia fanon prdvue aux procedures de
reglements de griefs et de 1'arbitrage de la convention collective."

ZZ I.'honorable juge Rousseau-Houlc declare quc 1'arbitre Sylvestre a, de plus, ete nomme de
consentement pour disposet des mdsententes, Elle affirme que les parties ont convenu d'un mecan-
isme spdcifique de reglement de griefs qui, a son avis, constitue:

", . une clause compromissoire parfaite obligeant les paities a executer les en-
tcntcs cn vertu du regime du droit commun, La procedure de griefs prevue a la
convention collective a laquelle refere la clause compromissoire n'est utilisee que
comme cadre procedural pour mettre cette derniere en application.

L'examen de I'ensemble des dispositions des ententes demontre bien que les par-
ties ont voulu que la procedure prevue a la convention collective de travail soit
utilisee pour forcer 1'execution des obligations mutuellement contractecs par les
trois patties dans le cadre des ententes"',

Z3 I.a juge ajoute que, par application de la clause II de I'entente de 1987, les ententes tripartites
entrent en vigueur lorsque la convention collective prend fin, disparait, est nulle ou pour tout autre
raison, est devenue caduque ou inapplicable, Les annexes B et C ont survecu au lock-out et elles
habilitent I'arbitre a se saisir de la mesentente. Ce qui ne serait pas le cas des ententes B-1 et C-1
non signees par les syndiquds qui avaient une duree plus restreinte soit celle de la duree de la con-
vention de 1993 a 1996, lesquelles ont expird a la fin de la convention collective,

Z4 L'honorable juge Rousseau-Houle souligne que le pouvoir de revision de la Cour supcrieure
n'est pas ouvert a 1'encontre de la sentence d'un arbitre consensuel, le seul recours etant la demande
d'annulation (947 C.p.c.}.Pour annuler ou 6carter la sentence, une des circonstances inum6rbes a
1'article 946 C.p,c. doit etre btabiie. La Cour d'appel a done analyse les allegations de The Gazette
en prcnant en compte que, les motifs souleves dans la requete en revision judiciaire ne different pas
essentiellement de ceux qui auraient pu etre invoquds en vertu de I'atticle 946.4 C.p,c. pour de-
mander 1'annulation.

I
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25 La Cour d'appel conclut que le lock-out n'a pas suspendu I'application des annexes B et C
mais cela ne justifiait pas I'arbitre d'exiger de I'employeur de payer a ses employes leurs salaires et

avantages pendant le lock-out. Les parties n'ont jamais exclu le droit de greve ou de lock-out, elles y
referent dans leurs conventions.

26 Mais I'article Xl de I'entente de 1987, comme I'ecrit la juge Rousseau-Houle';

"„.vient fixer une limi(e a I'exercice du droit au lock-out en prevoyant un proc-
essus obligatoire de renouvellement de la convention collective selon I'arbitrage

des meilleures offies finales. Il assure forcomment que tout conflit de travail se
terminera 6ventueilement par I'imposition par un tiers d'une nouvelle convention
collective. 11 est possible que le lock-out ait ete indument prolonged en raison du

refus par I'employeur d'exchanger ses meilleures offres finales comme le lui avait
demande le syndicat dans les delais prdvus le 30 avril 1996 et que les salaries
aient droit a des dommages-intercts en consequence, Il appartiendra a I'arbitre
d'en decider."

27 L'arbitre a, depuis, ete saisi de nouveau du dossier afin de se prononcer sur les dommages
qui, selon les salaries, leur sont dus suite au refus de I'employeur d'echanger les meilleures offres
finales en 1996.

28 La dernanderesse soutient que la Cour d'appel ayant casse les deux ordonnances de la sen-
tence arbitrale relatives au paiement des salaires pendant le lock-out, il y aurait chose jugee quant au
droit des dcfendeurs a ces montants, 'I'he Gazette plaidc que son recours distinct exerce dans un

contexte civil releve de la competence de Ia Cour supbrieure.

29 The Gazette suggere que I'arret Tasse c, St-Sauveur-des-Monts" soutient leur pretention que
la Cour supCrieure est le forum approprie pour rdclamer lc remboursement d'un trop paye. Il faut
distinguer les circonslances de ce dossier dans lequel la Cour d'appel avait reconnu le droit de I'em-

ployeur de rdclamer le remboursement d'une avance faite au salarie en I'absence de toute mention a
la convention collective. Le paiement versb par The Gazette, il ne faut pas I'oublier, ddcoule, entre
autres, de la sentence de Me Sylvestre et de I'ordonnance de sursis emise en Cour superieure.

30 Plus recemmcnt, la Cour d'appel dans I'at&et Boily', s'appuyant sur les decisions de la Cour
supreme dont Weber'", Nouveau Brunswick c, O'eary" et Dayco (Canada) Ltd. c. T.C,A, (Can-
ada)", reconnait Ia competence exclusive de I'arbitre de disposer de la demande de repetition de
I'indu de I'employeur meme reclamde contre une personne qui n'est plus a son emploi,

31 Le Tribunal nc peut qu'endosser la conclusion du juge Rochon dans la cause Vcrdon c,
Lauzon", une demande dc restitution ne doit pas etre faite necessairement en meme temps qu'une
demande de declaration de nullity d'un acte, Mais ce n'est pas le contcxte factuel et juridique inedit
dans lequel se trouvent les parties.

32 La Cour d'appel, dans son jugement du 15 ddcembre 1999 ne se prononce pas sur les som-
mes deja payees par The Gazette pendant le lock-out et elle n'ordonne pas le remboursement. Mais
I'honorable juge Rousseau-Houle reconnait la competence de I'arbitre d'ou son renvoi pour qu'l ad-
juge sur les dommages qu'auraient pu subir les d5fendeurs par le non respect de I'employeur de son
obligation de transmettre les meilleures offres finales conformdment h la clause XI de I'entente de
1987,
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33 Le dbfaut de The Gazette a pu prolonger la duree du lock-out et c'st ce que devra evaluer
1'arbitre, Le dommage, le plus previsible est certes la perte de salaires et avantages des employds
affectes par la decision de la demanderesse.

34 Il est admis que les dbfendeurs entendent rdclamer, 6 titre de dommages causes par I'attitude

de The Gazette, les pertes de salaires et avantages notamment pour la periode du 5 fevrier 1998 au

30 octobre 1998, pbriode visbe dans la reclamation de la demanderesse. Les salaries entendent aussi

reclamer des peites de revenus pour d'autres pbriodes.

35 Dans lc debat devant 1'arbitre sur 1'adjudication de dommages s'l y a lieu, la somme payee
par la demanderesse aux ddfendeurs est un dlement qui sera pris en compte et qui pourrait meme
faire I'objet de compensation. Autoriser la continuation du dossier devant la Cour supdrieure, c'st
empecher 1'arbitre d'adjuger completement dans un dornaine de competence que lui a reconnu ex-
presscment la Cour d'appel.

36 On pcut affirmer a contrario que, devant la Cour superieure, les defendeurs peuvent etre
prives du droit a unc defense enticre des qu'ils voudront soulever les dommages subis suite au
defaut de la demanderesse de transmettre ses meilleures offres, ils se feront opposer le jugement de

la Cour d'appel ou 1'arbitre fut declare competent pour etablir les dommages.

37 Prenant en compte tous ces elements, le Tribunal decline competence et renvoie le dossier a
1'arbitre.

38 POUR CES MOTIFS, LE TRIBUNAL:

ACCUEILLE partiellement la requete des d8fendeurs et de la mise en cause;

DECLINE competence quant a I'action de la demanderesse The Gazette;

RENVOI le dossier a 1'arbitre;

Le tout avec depens,

LA JUGE LOUISE LEMELIN

cp/s/q lab 1/qiana

I Eribcrto Di Paola et al c. The Gazette, C,S,M. 500-05-016404-960, jug. 24-10-97.

2 Thc Gazette c. Syndicat Canadien des Communications de 1'Energie et du Papier, section
locale 145, SCEP et Mmc Rita Hlondin ct al — Gricfs No. TG01-145-96-01 et
TG01-145-96-02, sentence du 5 fevrier 1998, p. 113,

3 The Gazette c. Me Andre Sylvestre et Syndicat canadien des communications, de I'6nergie
et du papier, [1998]A,Q. no 3233, C,S.M. 500-05-0039701-980.

4 Citee a 2 p. 23.
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5 Syndicat canadien des Communications, de 1'synergic et du Papier, section locale 145 et al c,
The Gazette, une division dc Southam Inc. et Me Andre Sylvestre, [1999]J.Q. no 5543,
C.A,M. 500-09-007384-985, jugement 15 decembre 1999,

6 Id, note 5, p. 24,

7 Citbe a 4 p. 41,

8 TassC c, St-Sauveur-des-Monts (Municipalite du village de), [1991]A.Q. no 1062, C,A.M.
500-09-000270-918, jugement du 17 juin 1991, rapport' 91T-277.

9 Boily c. For-Net Inc,, [1999]A,Q. no 101,C.A. Quebec 200-09-002289-988, jugcment du 8

janvier 1999 rapporte a 99T-135.

10 Weber c, Ontario Hydro [1995]2 R,C.S. 929.

11 Nouveau Brunswick c. O'eary [1995]2 R,C.S. 967,

12 Dayco (Canada) Ltd. c, T.C.A. (Canada) [1993]2 R.C,S. 230.

13 C,S. I.aval 540-05-003678-988, jugement du 14 septcmbre 1998, J,E. 98-2096.
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S.C.E.P,,Local 145 c, Sylvestre

La section locale 145 du Syndicat canadien des communications, de I'dnergic et du papier (SCEP), Rita Blondin,

Robert Davies, Umed Gohil, Jean-Pierre Martin, Leslie Stockwell, Mare-Andre Trcmblay, Joseph Brazeau, Hor-

ace Holloway, Pierre Rebetez, Michael Thomson et Eriberto Di Paolo, Appelants-requerants, c. The Gazette,

une division de Southam inc., Intimde-mise en cause, et Andre Sylvestre, cs qualities d'arbitre, Mis en cause-

intim6

Cour d'appel du Qu6bec

Beauregard J.C.A, Forget J.C.A., Pelletier J.C,A.

Heard: 10 ddcembre 2007
Judgment: 17 mars 2008

Docket: C.A. Qud. Montrdal 500-09-016637-068

U& Thomson Reuters Canada Limited o»ts Liccnsors, All rights reserved,

Counsel; Me Pierre Grenier, pour les appelants sauf Rita Blondin et Eriberto Di Paolo

Rita Blondin et Eribeito Di I'solo, appelants-requerants, personncllcmcnt

Me Ronald J. McRobie, Me Dominique Moner, pour I'intimbe

Subject: Labour and Employment; Civil Practice and Procedure

Beauregard J,C,A., Fori;er J.C.A., Pellerier J.C.A.:

I LA COUR; - Statuant sur I'appel d'un jugement rendu le 31 mars 2006 par la Cour superieure, district de

Montrdal (I'honorable Claude Larouche}, qui a rcjctc la requcte des appelants en annulation de Ia sentence arbit-

rale de I'arbitre Andre Sylvestre rendue le 18 mars 2005, avec ddpens;

2 Apres avoir dtudid le dossier, entendu lcs parties ct deliber&!;

3 pour les motifs du juge pelletier, auxquels souscrivent Ics juges Bcaurcgard et Forget:

4 ACCUEJLLE I'appel avec d6pens contre I'intimde The Gazette, une division de Southam Inc., exception faite
dc ceux afferents aux cahicrs de sources;

5 INFIRME le jugement de la Cour supCrieure; et procddant it rendre le jugement qui aurait d0 etre rendu,'
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ACCUEILLR la requite des requirants en annulation de la sentence arbitrale de I'arbitre Andre Sylvestre

rendue le 18 mars 2005 avec depens contre la mise en cause The Gazette, une division de Southam Inc,;

ORDONNE le retour du dossier I) I'arbitre Sylvcstre pour qu'l se conforme aux arrets de la Cour d'appel

des 15 dcccmbre 1999 et 6 aors)t 2003.

Pellelier J.C.A.:

6 Les peisonnes physiques Rita Blondin et al. sont des typographes i I'emp)oi de I'intimate «The Gazette».
Elles sont aussi membres du syndicat appelant,

7 par leur pourvoi, elles recherchcnt de concert avec leur syndicat I'infirmation du jugement de la Cour
superieure qui a rejete )cur requete cn annulation d'une sentence prononcee par le mis en cause Sylvestre le 18
111ars 2005. Cette sentence determine qu'l n'y a pas lieu d'ordonner )i The Gazette d'indemniscr les typographes
pour les salaires et avantages sociaux perdus pendant toute ou partie de la piriode icoulie entie le 3 juin 1996 et

le 21 janvier 2000. De )'avis de I'arbitre, ce dispositif se justifie parce que The Gazette n'aurait pas indQmcnt

prolongi Ie lock-out en vigueur pendant cette periode,

8 Lcs parties en sont k leur troisihne passage i notte cour. Peviterai done de reprcndre en ditail I'exposd des
faits, puisque leur recit couvre deja des dizaines de pages de sentences arbitrales, de jugements et d'arrets des
tribunaux de droit commun[FN I],Voici, pour I'csscntiel, de quoi il retoume.

9 En relation avcc ce conf)it qui dure depuis 1996, le mis en cause Sy)vestre agit i titre d'arbitre de differend au
scns du Code de p& ocdd«re civi)«. Cette situation, assez insolitc il t'aut bien lc reconnaitre, tiie son origine d'une

cntcnte civile tiapartite, typographes, syndicat et employeur, conclue en 1982 et modifiie en !987, Par-de!6 les
conveiitions collectives priscntes ct iI vcnir, I'entente visait i accordei une protection tres speciale aux typo-
graphes dont la sicurite d'emploi ctait irremediablcment menacdc par Ia niccssaiie introduction de changements
technologiques a la salle de ridaction du journal. Pour I'essentiel, Thc Gazette offrait h chacun des typographes
des garanties salariales et une sicurite d'emploi jusqu'iI I'fige de 65 ans II convient de priciser que I'about in-

troduit cn 1987 a incorpori un ingredient plutot indigeste )t cette recette dijon inusitdc, pour la bonne
comprehension de cc qui va suivrc, je reproduis le texte de I'une des deux nouvelles dispositions convenues en
1987;

XI. RENOUVFI.LEMENT DFS CONVENTIONS COI.LECTIVES ET REGLEMENTS DES
DIFF'&RENDS

Dans les quatre-vingt-dix (90) jours pricidant I'expiration de la convention collective, I'Employeur et le

Syndicat peuvent entrepiendie des negociations visant a etablir la nouvelle convention, Les termes ct condi-
tions de I'entente demeurcront cn vigueur jusqu'a cc qu'une entente soit conclue, qu'une decision soit rendue
par un arbitre, ou Iusqu'i ce que I'une ou I'autre des parties exeice son droit de grive ou de lock-out.

Dans les deux semaines orecidant I'acauisition du droit de «rive ou de lock-out. incluant I'acauisition d'un

il par I'apolication de I'Article X de la presentc entente. I'unc ou I'autre des parties neut reauerir
I'echan«c dc «Meilleures offres finales». Ies deux oarties devant s'exicuter simu)taniment. oar merit. dans
les auarante-huit (481 hen~ qui suivent ou a I'intcrieur d'ime autre piriode de temps mutucllcment acceptde
par les parties. Les «Meilleures offres finales» contiendront seulement les clauses ou paities de clauses sur
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lesquelles les parties ne se sont pas d6jh entendues. S'l ne devait touiours nas v avoir entente. et avant aue

le droit de greve ou de lock-out ne soit acouis. I'une ou I'autre des narties neut soumettre la mesentente a un

arbitre selectionn6 de la fapon pr6vue par la proc6dure de reglement des gnefs de la convention collective.
Si une telle requete est soumise, ~1' i r, apres avoir donne aux deux parties I'opportunit6 de faire leurs

representations sur le m6rite de leurs propositions respectivcs, dcvra retenir dans sa totalit6 I'une des «Meil-
jeures offics finales» et rejeter I'autre dans sa totalit6, La decision de I'arbitre sera finale et obligatoire pour
les parties et deviendra partie int6grante de la convention collective,

[Soulignements ajout6s]

10 La competence originale de I'arbitre rcleve done de cette entente tripartite, dans sa version de 1987, de
meme que d'un avis de m6sentente transmis 6 The Gazette par le syndicat et par les 11 typographes le 4 juin
1996.

I I La poiiee et les consequences juridiques des documents dont il s'agit ont ete d6finies par notre cour cn 1999,
de soite qu'on peut, dc fa9on gen6ralc, affirmer que I'arrgt prononc6 6 cette epoque circonscrit la comp6tence de
I'arbitre, celle en vertu de laquelle I'arbitre a prononce la sentence dont le syndicat et Ies typographes requi6rent
aujourd'hui I'annulation,

12 En 1999, apr6s avoir annul6 en partie la prcmi6re sentence arbitrale prononc6e par I'arbitie Sylvestre, la
Cour a ietourne le dossier a Me Sylvestre pour qu'l tranche une question demeur6e en suspens:

CASSE les deux oidonnances de I'arbitrc relatives au paicment et au remboursement de salaire et avantages
perdus en raison du lock-out;

RENVOJE le dossier a I'arbitre afin qu'l d6termine, s'l y a lieu, les dommages-int6rgts qui pouizaient 6tre
accord6s aux I I appelants par suite du non respect par I'employeur de I'article XI de I'entente de 1987;

13 La Cour a aussi ordonn6 iI The Gazette dc rcspcctcr I'obligation cr66e par I'article XI reproduit ci-haut en
procedant 6 I'6change des meilleures offres finales dans les 30 jours suivant Ie d6pdt de I'arrgt

.'RDONNE

Ii I'intimee de se soumcttre au processus d'echange des meilleures offres fmales, dans Ics 30
jours du pr6sent arret;

14 Lcs conclusions dc notre arrct de 1999 ont done donn6 le coup d'envoi 6 la tenue de deux d6bats, Iesquels
ont suivi un cheminement para!16le et ind6pendant.

15 D'une part, en ex6cution de la conclusion lui ordonnant de se soumettre au processus elabore dans I'entente
tripartite, The Gazette a 6chang6 avcc Ie syndicat ses meilleurcs of1'res finales le 21 janvier 2000,

16 A peine un mois plus tard, de nouveau confront6es 6 une situation d'impasse, lcs parties ont saisi M Jean-
Guy Menard du differend les opposant,

17 A I'analyse, on constate que ce diff6rend cornportait non seulement un volet r6gi par le Code du travail,
mais aussi un volet civil dans la mesure ou I'arbitre se voyait saisi d'une application dc I'entente tripartite dans le
cadre d'un debat auquel les 11 typographes participaient dor6navant a titre de partic ind6pendante du syndicat.
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18 Le 5 juin 200), M M6nard rendait une sentence imposant une convention collective entrant en vigueur lee

jour m6me, Celle-ci ne comportait aucun effet r6troactif, se contentant de fixer les conditions de travail pour les

cinq annees a venir, Chacun de )cur cdt6, cette fois, les typographes et The Gazette ont requis la Cour sup6rieure

d'en prononcer I'annulation. Ils ont 6chou6 lorsque, au mois de mai 2002, le juge Jean Frappier a rejete chacune

des requetes Personne n'a interjet6 appel des jugements de rejet.

19 D'autre part, en application de I'ordonnance de renvoi figurant aussi dans les conclusions de I'arret de 1999,
I'arbitrc Sylvestrc a repris les audiences sur le litige visant a determiner «s'l y a[vait] lieu» la quotit6 des

salaires et avantages sociaux perdus par les typographcs entre le 3 juin 1996 ct lc 2) janvier 2000 «par suite du

non-respect par The Gazette de I'article XI de I'entente de 1987».

20 Me Sylvestre a choisi de se prononcer d'abord sur deux questions prcliminaires, I'unc portant sur

I'identification des chefs de dommages peitinents 0 I'espece, et I'autre sur cellc de la periodc pendant laquelle Ic

priiuuice eli cause aura)I ctd susceptible dc sc iiaatdria)isei'.

21 I'ar sa sentence rendue au mois d'octobre 2000, M Sylvestre a 6tab)i que le prdjudice vise ne concernait que
e

les salaires ct avantages sociaux qui auraient ete pcrdus pendant la peiiode ccoulee entre le 3 jum 1996 et le 21

janvicr 2000 exclusivcment.

22 A nouveau )es typographes se sont adresses a la Cour sup6rieure en attaquant cette sentence au moyen d'une

rcquetc cn annulation Le Juge lour a donn6 raison, mais son jugement n'a pas surv6cu au pourvoi alors interjete

par The Gazette. C'st ainsi que, en 2003, sous la plume du jugc Morissette, notre cour a conclu que, bien que

n'ayant pas entierement vide le debat, la sentence arbitra)e avait n6anmoins tianche des questions de fond sc

situant au coeur du litige dont I'arbitrc 6tait saisi, Le dispositif de I'arret sc pr6sentc sous la forme que voici:

[5] Infirme le jugement annulant partiellement la sentence arbitrale de I'arbitre Andrd Sylvestrc en date du

I I octobre 2000, rejette avec depens la requite en annulation des intimes signifiec le 10 novembre 2000 et

retourne lc dossier )i I'arbitre pour qu'l poursuive I'audition de la mgsentente entre I'appelante et les intim6s

afin d'en disposer entierement au fond,

23 C'st dans cc contexte que Me Sylvestre a repris les audiences qui avaicnt dt6 interrompues par les recours

entrepris contre sa dicision interlocutoire. II faut cependant garder en memoire qu'au moment de la reprise la

situation avait cvo)u6. La convention col)ective impos6e par Me Mdnard etait alors en vigueur, et ainsi que

sou)ign6 piecedemment, elle nc pr6voyait ni cffet retroactif ni indemnit6 susceptible d'aneantir ou de diminucr le

prdjudice d6cou)ant d'une 6ventuel)e prolongation in&lue du lock-out ddciet6 par The Gazette en juin 1996.

24 Cette prdcision faite, il importe de rappeler que I'arret de notre cour de 1999 avait identifi6 tr6s clairement la

faute contractuelle commisc par The Gazette en contravention avec les dispositions dc I'article XI de I'entente

tripartite, version 1987. Intetpel)de par un avis transmis le 30 avril 1996, soit 6 la date mime de I'expiration de la

convention collective imposde en 1993 par I'arbitre Leboeuf, The Gazette devait echanger avec Ic syndicat ses

meillcures offrcs finales, et ce, au phis tard le 2 mai suivant. Or, elle ne s'est pas execut6e et c'st Ii) la faute que

notre cour avait point6c comme dtant celle susceptible d'avoir provoque un pr6judice, pour I'arbitre, il s'agissait

des lors de d6terminer si ce manquement contractuel avait eu pareil effet dans la r6a)ite et, le cas 6chdant, de

quantifier la hauteur de I'indemnisation appropriee.

25 Malheureusenscnt, et de son propre aveu, I'arbitre a perdu le fil du raisonnement qui, en d6cembre 1999,
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avait conduit la Cour a lui rctourner le dossier pour qu'l tranche I'affaire. Selon toute probabilite, M Sylvestre a

6th dcroute par le fait que, h cette occasion, la Cour avait casse son ordonnance de paiement du salaire et des av-

antages sociaux d6coulant de I'entente tripartite, version 1987. Voici en quels termes il exprime son

incomprehension[FNZ]:

[97] Dans sa sentence du 5 fdvrier 1998, I'arbitre a decide que I'employeur devait etre tenu d'indemniser

les plaignants dhs apres le declenchement du lock-out puisque les lettres d'entente entraient alors en vi-

gueur et I'obligeaient Ii verscr aux plaignants leurs salaires et avantages sociaux, Or la Cour d'appel s'est

dite en desaccord avec cette decision et conclu que I'arbitre avait erre en dhcidant que les conditions de
travail contcnues dans Jcs ententes de 1982 et 1987 se sont maintenues malgre le lock-out. Ce tribunal a

6crit, pp. 40 et 41:

«Cependant, I'article XI de I'entente de 1987 reconnait lc droit de Jock-out de I'employeur. Les ap-

pelants nc I'ont d'aillcurs pas contcstil devant I'arbitre, Ils demandaient que ce droit soit assorti de Ja

procedure de renouvellemcnt obligatoire de la convention collective prdvue h I'article XI et que durant
I'excrcice du lock-out, I'cmployeur maintienne le versemcnt des salaires et autres avantages sociaux en

alleguant que la clause d'ajustement des salaires au coAt de la vie leur garantit Je maintien h un certain
niveau de vie mgmc durant un lock-out

En agngant a cctte derniere partie dc la demandc des appclants et cn oidonnant cn consequence a

I'employcur 'l de continuer I versci' chacun des plaignants Je salairc ct Jes autres avantages
ddcoulant dcs ententes tripaitites de 1982 ct 1987 et 2) de. rcmbourser tout salaire et tout avantage per-
dus cn raison du lock-out, lc tout avec intilrcts, I'arbitrc a cominis une erreur qui justifie I'intervention
judiciaire.

En tenant pour acquis que I'article XI n'est pas un obstacle au maintien de I'acces a I'cmploi et du

paiement du salaire regulier ajustd au cogt de la vie pendant le lock-out, I'arbitre donne aux dispositions
de I'entente un sens qu'elles ne peuvcnt iationnellement soutenir,

Quelle que soit la portage des clauses relatives a la securitd d'emploi, A la garantie du salaire ajuste au

collat de la vie, a la durde des ententes et A leur non rendgociation, ces clauses ne changent pas le con-
tenu de I'article Xl de I'entente de 1987 qui pcrmet I'cxercice du droit de grbve et de lock-out, Or I'effet
usuel d'un lock-out est de suspendre I'obligation de I'employeur dc payer le salaire des employks et de
pcrmettre leur ace&a au travail. L'article XI n'a nuJJcment pour effet de priver I'employcur de ce droit
consacrd dans lc domaine dcs iclations de travail.

Toutefois ce dernier aiticle vient fixer une limite a I'exercicc du droit au lock-out en prdvoyant un pro-
cessus obligatoire de renouvellcmcnt de la convention collective selon I'arbitrage des meilleures offres
finales. Il assure forcemcnt que tout conflit de travail sc termincra dventuellcment par I'imposition par
un tiers d'une nouvelle convention collective. II est possible que le lock-out ait ete ind0ment prolonged
en raison du refus par I'employeur d'echanger ses meilleures offres finales comme le Jui avait demands
le syndicat dans les decisis prbvus le 30 avril 1996 et que les salaries aient droit a des dommages-intdrets
en consequence. Il appartiendra IJ I'arbitre d'en decider. »

[98] Ce tribunal a ainsi ecarte la proposition syndicale h I'cffct quc, durant la durde du lock-out,
I'employeur devait etre tenu de maintcnir le versement de toute remuneration aux 11 typographcs. Il a
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qualifie d'erreur justifiant Pintervention judiciaire la conclusion de I'arbitre faisant droit it cette requgte,

mentionnd que le contenu de I'article XI de I'entente perniettait I'exercice du droit de lock-out ct rappel6
ses effets, savoir la suspension de I'obligation de payer le salaire des employds ct I'interdiction de lcur

accus Q leurs lieux dc travail.

[99] Le probleme que I'arbitrc rencontre, en I'espece, resulte de la directive que lui a donnde la Cour

d'appel qui, apses avoir ecrit qu'l «est possible que le loclc-out ait estd tndurnent prolonge», lui a

retourne Ic dossier «@fin qu'rl determine, s'l y a lieu, les domrnages-interets qui pourraient etre
accordes aux 11 salaries par suite du non respect par l'employeur de I'article X1 de I'entente de 1987».
Dans le paragraphe precedent, la juge Rousseau-Houle avait 6crit que I'article Xl fixait une limitc 6

I'exercice du droit au lock-out en prdvoyant le processus obligatoire du renouvellement de la convention
par I'arbitrage des meilleures offres finales et que le conflit de travail prendrait 6ventuellement fin lor-
squ'un tiers imposerait une nouvelle convention collective.

[I00] Or, que doit-on cornprcndre par la mention de cette possibilit6 que I'employeur ait indQment

prolongd le lock-out en raison dc son refus d'echanger ses meilleures offres finales? L'arbitre doit ad-

mettre sa plus complete pcrplexitb. Il s'infere de cet anet que le retard indu k mettre fin au lock-out n'a

pu d6buter le 3 juin 1996, au jour de I'imposition du lock-out, En effet, la Cour d'appel a soutignd quc,
I'arbitrc, en atvivant a une telle conclusion, contredisait le texte de I'article Xl qui «n'a nullement pour
eff'et de priver I'employeur de ce droit consacrd dans le domaine des relations de travail. » Cependant, la

durde de ce lock-out a 6th extrememcnt longue puisqu'il s'est prolonge pendant pres de quatre ans. Faut-
il pour autant conclure qu'l a Ctd indQment prolongd par I'employeui'? L'usage de I'advcrbe « indilment
» nc jcttc aucun dclairagc sur le scns dc cc commentaire de la Cour d'appel. l.e Grand dictionnaire

&dw 1 ff tt d'fl item f i'dj tif«ul d»u: ~us g cdl', r kk

rc'gisseur dit de ce qui est contre la regle, contre l'usage, contre la raison..., ». Cette definition n'aide

pas davantagc a la comprbhension de la directive de ce tribunal car I'arbitrc ignore ce que serait une

regle, un usage ou une raison en une matibrc tclle quc la durde d'un arrct de travail, grbve ou lock-out,

26 Devant ce qu'l a considcr6 etre une dnigme, I'arbitre s'est mis a la recherche d'une autre faute que
I'employeur aurait pu commcttre pendant la pdriode du lock-out[FN3]:

[103] En d'autrcs termes, selon ce que I'arbitre comprend dc ses directives, la Cour d'appel lui a confie le
pouvoir de decider d'accorder des dommagcs-interets s'l conclut 8 I'exercice abusif, par I'employeur, de son
droit de lock-out, Or, sauf Ia tres longue duree du lock-out, I'arbitrc ne peut ddcouvrir, dans la preuve, un

moment precis survenu aprbs le 3 juin 1996 ou I'employeur aurait dQ mettre un teime au lock-out. En main-
tenant sa position jusqu'au 21 janvier 2000 par son refus de I'6change de ses mcilleures offres finales, il n'a

pas fait montre de clemence face A ses 11 typographes, Cependant ces dcrnicrs, comme I'ont confirms
messieurs Di Paolo et Thomson, ctaient tellcment assurds de leur bon droit qu'ils n'entendaicnt faire aucune
concession.

27 N'en ayant pas trouve, il conctut en ces termes[FN4]:

[104] Devant I'ensemble de cc tableau, I'arbitrc nc pcut conclure de la preuve que I'employeur a prolongd le
lock-out de faqon induc. Pour ces raisons, il ne peut lui ordonncr de vcrsei les dommages-int6rets rdclames
par les 11 plaignants pour la pbriode du 3 juin 1996 au 21 janvicr 2000,

Q 2010 Thomson Reuters, No Claim to Orig. Govt. Works
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28 J'estime, avec dgards, qu'l y a eu m6prise et que la confusion qui a habite I'arbitre!'a conduit 6 d6naturer le

di fferend dont il 6tait saisi.

29 En concluant qu'un lock-out ne pouvait etre continu6 de faqon induc, I'arbitre n'a pas r6pondu 6 la question

formul6e par la Cour dans son arrgt de 1999, Ce faisant, il n'a pas exerc6 la comp6tence qui lui avait et6

attribu6e.

30 Il importe de bien garder en m6moire qu'6 I'6poque ou notre cour a prononc6 son arret, soit 6 la mi-

decembre 1999, Ia problematique comportait les quatre grandes inconnues que voici;

a) Si le processus d'6change des offrcs s'etait deroule normalement apres I'envoi de I'avis du 30 avril

1996, quand la convention collective aurait-elle 6t6 arretee ou, autrement dit, 6 quelle date le lock-out

aui ait.-i I pris fin?

b) Dans I'hypothese nu la preuve 6 vcnir r6velerait que le lock-out auiait pns fin avant lc 15 d6cembre

1999 (date de I'arr6t), a quels salaires et t) quels avantages sociaux les 11 typographes auraient-ils eu

droit a partir de la fin du lock-out?

c) Ces sa)aires et ces avantages sociaux auraicnt-ils 6t6 infcrieuis au minimum garanti par I'entente tri-

partite, version 1987?

d) De plus, I'echange 6 venir des meilleures offres finales en execution de la conclusion «[o]rdonne 6

I lntim6e de se soumettre au proccssus d'6change des mei I!cures offres finales dans les 30 jours du

pr6sent arr&t » a)lait-il ou non permettre d'annihiler ou de diminuer I'6ventuelle perte que la r6ponse aux

trois questions precedentes permettrait d'identifier?

31 Voila ce 6 quoi I'arbitre devait apporter une r6ponse cn ex6cution de I'arret de 1999 lui retournant le dossier.

Prenant en compte sa propre decision interlocutoire d'octobre 2000, devenue finale par I'cffet de notre arret de

2003, I'arbitre avait, lui, a considcrer une 6ventuelle indemnisation pour une periode pouvant s'6tendre non pas
jusqu'au 15 d6cembre 1999, mais bien jusqu'au 21 janvier 2000 exclusivement en se livrant 6 I'analyse que je vi-

ens de d6crire.

32 Depuis le prononc6 de I'arret de d6cembre 1999, le sort qu'a connu I'6change des meilleures offres finales

fait au d6but dc I'ann6e 2000 a dcmontre que le prejudice eventuel des typographes n'avait nullement 6t6

diminu6 par la nouvelle convention collective, Depuis les jugemcnts de rejet rendus par le juge Prappier,

lesquels ont cristallisC cctte situation, on comiait done la r6ponse 6 la question que j'ai pr6c6demment Identifi6c

sous la lettre «d».

33 A cc jour, toutefois, les trois autres questions demeurcnt sans r6ponse puisque I'arbitrc ne les a tranch6es
d'aucunc faqon,

34 En d6cidant que The Gazette n'avait rien fait pour prolonger indgment le lock-out, I'arbitre Sylvestre s'est

prononcc sur autre chose quc ce qui 6tait vis6 par I'arrgt. J'estime done que sa sentence tombe sous le coup du

quatrieme paragraphe de I'article 946 du Code de procddure crvile, lequel re9oit application en mati6re de de-

mande d'annulation par lc renvoi quc fait le 16gislatcur 6 I'article 947.2 C.p.c.

35 Je suis done, en ddfinitive, d'avis que la Cour sup6rieuie aurait dg faire droit 6 la iequ6te en annulation,

2010 Thomson Reuters. No Claim to Orig, Govt. Works
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36 Les conclusions recherchdcs par les appelants vont cependant trop loin. Ils demandent en effet qu'l soit

ordonnd tI I'arbitre Sylvestre de considdrer sans nuance toute la periode du 3 juin 1996 au 21 janvier 2001

comme etant la pctriodc oti le lock-out a 6th indQment prolongd ct d'accorder une indemnitd en cons6quence, Or,

I'arret dc 1999 avait dcjh d6termind que I'entente tripartite reconnaissait h I'ernployeur le droit de dccrdter

16galement un lock-out, ce qui emportait le droit de cesser le paiement aux typographes de leurs salaires et av-

antages[l'N5]:

Quclle que soit la portec des clauses relatives t) la sdcuritC d'emploi, h Ia garantie du salaire ajuste au coQt de

la vie, a la duree des ententes et h leur non-rendgociation, ces clauses ne changent pas le contenu de I'article

XI de I'entente de 1987 qui permet I'exercice du droit de grhve et de lock-out, Or I'effet usuel d'un lock-out

est de suspendie I'obligation de I'employeur de payer le salaire des cmploy6s et de permettre leur accus au

travail. L'article Xl n'a nullement pour effet de priver I'employeur de ce droil, consacr6 dans le domaine des

Irc I attn lls dc tl avail.

37 Il est loin d'tre certain que le processus devant conduire h une sentence arbitrale mettant fin au lock-out ct
Inittd Ic 30 avril 1996 aurait connu son aboutissement avant le 3 juin de la mgme annie, date dc declenchement

du lock-out, et ce, meme si The Gazette n'avait pas commis la faute identifiee par notre cour. Autrenient dit, il

n'est nullement acquis que toute la periodc du lock-out a indument provoque la perte des salaires et avantages

autrement garantts aux typographes par I'entente tripartite, Sous ce rapport, c'cst la preuve h Stre administrde

devant I'arbitrc cn relation avec les tiois questions que j'ai prdcddemment identifi6es sous les lettres «a», «b»
[FN6], ct «c» qui permettra de dcgagei la solution au problhne.

38 Je propose en consequence d'accueillir I'appel avec les ddpens des deux cours contre The Giazctte, d Ili(irmer

le jugcment dc la Cour superieure, d'accucillir la requete cn tnmulation des requdrants et d'ordonner le retour du

dossier h I'arbitre Sylvestre pour qu'l se conforme aux arrests de notre cour des 15 ddcembre 1999 et 6 aogt 2003,

Solicitors of record:

Melanpon, Marceau, Grenter et Sciontina, pour les appelants sauf Rita Blondin et Eribet!o Di Paolo

1'as/&en Martineau DuMoulin, pour I'intimec

IiN I Syndicat «anadii'n des coniliillllicativns, de I'c'neqie et du papier, section locale l45 c. Gazette (7he), une

a'ivision de Saut)tain ina., EYB 1999-15534 (C A.), Tiie Gazette c, Dlvndtn, EY13 2003-45981 (C A.),

FN2 SOQUIJ AZ-50307135,

FN3 SOQVIJ AZ-50307135.

FN4 SOQUI J AZ-50307135,

FNS Syndicat canadien des communications, de Penergie et du papier, section locale l45 c. Gazette (The), une

division de Southam ine„EYB 1999-15534,paragr. 82 (C.A,),

FN6 La date de fin de pdriode est cependant celle du 21 janvier 2000, telic que d6jh determinee par la d6cision
interlocutoire rendue par M Sylvestre. Vair t) ce sujet lc paragr. [31].

e
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403 Bronson Road
P.O, Box 335
Marmora, Ontario
KOK. 2MO
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1

1, Valerie Kennedy, a Certified Translator and member of the
Association of Translators and Interpreters of Ontario since
1991 (member ¹1785), certify that the attached document,
Exhib&t N - Arbitral Award of Andrb Sylvcstre dated
January 21, 2009, is to the best of my knowledge and belief a
true and accurate translation of the original document from
French to Hnglish.

jgunl

Valerie Kennedy
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TIlE FACTS

[1]The origins of this entire matter date back to 1982, when the parties and the 200

typographers then employed by The Gazette signed tripartite agreements under which

these employees were granted wage protection and job security to the age of 65, By 1987,

132 typographers remained in The Gazette's employ. At that time, the two parties and the

remaining typographers signed a further series of agreements incorporating the provision

that, within the two weeks preceding thc acquisition of the right to strike or lock-out,

either party could request the exchange of "last final best offers". Both parties would be

required to submit their offers simultaneously arid in writing within 48 hours, Should no

agreement be reached before the right to strike was acquired, either party could submit

the disagreement to an arbitrator, The arbitrator's mandate, after having heard both

parties, was to retain in their entirety thc final offers with the most merit and reject in

their entirety the others.

[2] The collective agreement then in force expired in 1993.Despite a dozen or so

meetings between February and May 1993, some in the presence of a conciliator„ the

parties failed to reach an agreement, On May 17, 1993, the employer declared a lock-out.

The union filed a grievance challenging The Gazette's right to make this decision,

alleging that it was bound to retain all of its typographers on staff and respect the working

conditions provided under the expired collective agreement throughout the process of

exchanging and arbitrating final best offers, M'eboeuf was appointed arbitrator, In an

interim decision on November 18, 1993, arbitrator Leboeuf ruled that the employer was

fully within its rights to maintain a lock-out during this exchange process. In his words,

[TRANSLATION] "given that the right to strike or lock-out is a recognized right in the

field of labour relations, it follows that this right may be exercised at any time from the

moment it is acquired. "

[3] On May 4, 1993, the union initiated the process of exchanging last final best offers.

When the parties failed to reach an agreement, M'eboeuf was mandated to arbitrate the
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dispute. I-Iis award was issued on August 18, 1994 and received by the employer on

August 22. That same day, Mr, McKay, the union bargaining agent, sent the following

memo to management:

II"e now have a new contract. Union representatives are available now to
complete the necessary formalities with their counterparts at The Gazette. Our
members are available to return to work now.

8'e offer you cooperation in implementing Af Leboeuf's decision and normalizing
relations between the parties in a timely and efficient manner,

[4] It bears noting that in this award, arbitrator Leboeuf had modified Article XI of the

1987 tripartite agreement, by making optional tlte pi'eviously rriandatory process oi
exchanging last final best offers. The award also altered the 1982 agreement by allowing

The Gazette to transfer typographers as needs arose in other departments, without prior

union approval,

[5] The Gazette ended the lock.-out on August 24, 1994. It offered an attractive retirement

package, which 51 typographers accepted, ln the end, only the 11 complainants remained

on staff. On October 14, the parties signed the collective agreement incorporating the

1982 and 1987 agreements, as well as the appendices containing the modifications

introduced by the Leboeuf award,

[6] Idowever, the 11 complainants were not called back to work, although they continued

to receive their salary. On February 8, 1995, the union filed a grievance demanding they

be recalled. Arbitrator Foisy heard the parties and ruled in the cornplainants'avour on

Apri125, 1996, ordering The Gazette to reopen the composition room and recall the said

employees by no later than April 30,

[7] That same day, the employer sent the union a first written proposal with the intention

of renewing the expiring collective agreement, The union, without giving notice and

without filing a counter-proposal, requested that the employer exchange last final best

offers pursuant to the 1987 tripartite agreement, In a letter dated May 3, Mr. Tremblay



3.43
PAGE 4

reminded his counterparts that under the renewed collective agreement signed in October

1994, the exchange process had become optional, On May 8, the union filed a

disagreement challenging the employer's refusal to exchange offers, On May 24, the

employer sent the union a second proposal, On May 29, the union submitted its only

counter-proposal.

I'8] Finally, with neither side willing to budge, the employer declared a lock-out on

June 3. The next day, thc union and the 11 complainants filed the following

disagreement:

r"1 R A Nc'T A T[ON1
Local 145 of the Communications, Energy and Paperworkers Union ofCanada
(CEP Local 145) and each of the II signatories mentioned below are contesting
the decision ofThe Gazette (a Di vi sion ofSou(ham Inc'.)

to.'efuse

or fail to consent (o the process ofexchanging "last final best offers",
as required by notice from the union and the 11 complai nants on April 30,
1996,

decree a lock-ou( as ofJune 3, 1996 resulting in an in(erruption of earnings
for (he 11 complainants and the suspension ofother benefits provided for
under the collective agreemen( and the tripartite agreements of'November 12,
1982 and March 5,

1987,'efuse

to maintain the condi(ions in force before the lock-out was declared,
that is, the paid presence at work of the complainants, despite the provisions
ofarticle 27of the collective agreement and despi(e (he guarantee to maintain
the standard of living provided for in the tripartite agreement reached on or
about March 5, 1987.

The present disagreement is filed under the colleclive labour agreement and each
of'the (riparti(e agreements signed on or about November 12, 1982 and March 5,
1987.

8'e ask the arbitrator to declare and order the
following.'.

To order the employer to submit to the process ofexchanging final best
offers and to send "last final best offers" to the union and the
11 complainants without delay;
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2. To declare that the tripartite agreements reached on or about
November 12, 1982 and March 5, 1987 are in full force, and that the

emp/oyer is obligated to respect them;

3, To order the emp/oyer to continue to pay each complainant the salary and
other benefits provided for under the collective labour agreement and the

tripartite agreements ofNovember 1982 and March 1987;

4. To order the reimbursement ofany salary and other benefits lost
following or as a result of the lock-out, with interest;

To make any other order necessary to protect the parties'ights;

and, on an interim basis:

6. To order the employer to maintain, until the final rulr'ng is made, the
conditions in force before the lock-out was declared;

7. To make any other order necessary to protect ihe parties'ights.

Signed at Montrea/, June 4", 1996.

I9] On I'ebruary 5, 1998, the arbitrator issued an award in which he concluded:

ITRANSLATION]
For all these reasons, the arbitrator dismisses the disagreement ofMay 8, 1996
but sustains the disagreement filed on June 4,

1996,'e

orders the employer to submit to the process ofexchanging final best offers
and to send "last final best offers" tn the union and the 11 complainants
without delay;

he declares that the tripartite agreements reached on November 12, 1982 and
March 5,1987are in full force and that the employer is obligated to respect
them;

he orders the employer to continue to pay each complainant the salary and
other benefits provided for under the tripartite agreements ofNovember 1982
and March 1987,

he orders the reimbursement ofany salary and other benefits lost following or
as a result of the lock-out, with interest;

he orders the emp/oyer to maintain, until the final ruling is made, the
conditions in force before the lock-out was declared,'
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and, lastly, he reservesjurisdiction to settle any dispute arising from the

application of this award.

[10]The employer challenged this decision by filing a motion for judicial review, On

October 30, 1998, Justice Danielle Grenier allowed the motion, found that the arbitrator

had exceeded his jurisdiction in hearing the disagreement of June 4, 1996, and quashed

the arbitral award that resulted in this remedy,

[11jThe union appealed to the Court of Appeal, ln a judgment rendered on December 19,

1999, this Court noted that Article XI of the agreement recognized the employer's right to

declare a lock-out, This being the case, the arbitrator had made a reviewable error by

ordering the employer to pay the complainants'alaries and social benefits during the

lock-oui, the usual effect of which is to suspend the employer's obligation to pay its

employees'ages and to allow them access to the workplace. However, Justice

Rousseau-Houle reasoned thai, while Article Xl did not prevent the employer fi'om

exercising this right, it did set a limit by prescribing a mandatory collective agreement

renewal process in the form of final best offer arbitration, She went on to say (p, 42):

[TRANSLATION]
It inevitably assures that any labour dispute will eventually end in the imposition
ofa new collective agreement by a third party, It may well be that the lock-out
was unduly prolonged by the employer's refusal to exchange its final best offers
within the prescribed time limit as requested by the union on April 30, I996, and
consequently, the employees may well be entitled to damages, This will be up to
the arbitrator to decide.

THEREI'I&L, Iwould ALLOW the appeal in part, ORDER the employer to
submit to the process ofexchanging final best offers withi n 30 days following this
decision, QUASH the two orders on payment and reimbursement of the salaries
and benefits lost because of the lock-out, and RETURN the file to the arbitrator,
who will determine whether any damages should be awarded to the I I employees
as a result of the employer's failure to respect Article Xl of the I987 agreement,

The whole WITH COSTS in both courts.

[12]Between February 5 and October 30, 1998, while the Superior Couit judgment was

pending, The Gazette complied with one of the arbitrator's orders by paying the
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11 complainants their salaries and benefits. These payments subsequently became the

subject of an action to recover the salaries and benefits paid between these two dates,

brought by the employer on February 1, 2001. On August 14, 2001, Superior Court

Justice Louise I.emelin granted the motion for a declinatory objection filed by the union

citing her court's lack of jurisdiction rationae materiae, declined jurisdiction and referred

the matter back to the arbitrator.

[13]On January 21, 2000, to comply with the Couit of Appeal's order, the union and The

Gazette exchanged their last final best offers, without the participation of the

11 complainants. On March 6, the parties appointed M'ean-Guy Menard as arbitrator.

On May 17, the union and the complainants applied to the arbitrat.or to reject the

employer's last final best offers on the basis that they ran counter to the 1982 and 1987

tripartite agreements. ln a preliminary exception raised on June 1, The Gazette challenged

the arbitrator's jurisdiction, claiming the union had failed to follow the procedure

provided for in the 1987 agreement.

[14] At the first hearings held by arbitrator Meinard, June 7 and June 21, 2000, only

preliminary objections were argued. On September 21, arbitrator Menard rendered an

interim decision stating he would take these arguments under advisement and

reconvening the parties to hearings on the merits. These hearings were held fi'om

September 2000 to January 2001. Arbitrator Menard made his determination on June 5,

2001, On August 2, 2001, the 11 complainants filed a motion to vacate this award and, on

August 30, The Gazette did the same. On December 21, the union filed a motion to

homologatc this same award. On May 2, 2002, Justice Jean Frappier made a. ruling,

writing the following comments prior to concluding:

[TRANS LAT1ON]
(141)Lastly, the Court finds that the arbitrator did not err in relying on the well-

known legal principle to the effect that, ifa contract contains an invalid clause,
that clause can be deemed not written without the entire contract necessarily
being declared nul and void.

I
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(142) Given the facts, the Court finds that the arbitrator made correct decisions

and did not exceed the terms ofArticle X1of the 1987 triparti te agreement, that is,

the arbitration agreement,

(143) Moreover, the specific circumstances in this case, where each party
unilaterally and deliberately included in its final best offers clauses incompatible

with the 1982 and J987 tripartite agreements, which had been in full force since

the 1993-1998collective agreement had expired justified the arbitrator
interpreting them in such a way as to give them effect, This was the only solution

and the arbitrator was right to resort to it in order to avoid chaos and fulfil his

mandate offormulating i'he terms ofa collective agr cement.

(144) The soundness of the arbitrator's decision on the whole lies in the fact that,

on one hand, he could not incorporate into the collective agreement he was
mandated to formulate clauses overriding the 1982 and 1987 tripartite
agreements, and on the other hand, had he simply quashed the parties'wo final
best offers, he would have, to all practical purposes, been rendering the

arbitration clause non-binding, allowing both parties, at will, to readily bypass it.

(J45) As for i'e motion for execution notwithstanding appeal, the Court would
have been inclined to allow it given that the Jock-out had been ongoing since May
1996.

(J46) However, the 11 employees decided to formulate a motion to vacate
respondent Menard's arbitral award and to challenge the motion to homologate

by proposing grounds for annulment.

(147) 1'hey decided to carry on the legal battle rather than accept the arbitral
award, as the union did,

(J48) Jn these circumstances, the Court jinds noj ustification for ruling that the
1'udgment may be executed notwithstanding appeal.

[15]The judge dismissed the two motions to vacate and confirmed M'enard's award.

I

[16] On June 6, 2002, the union filed a group grievance seeking, on behalf of the

11 complainants, the payment of salaries, pension plan contributions, insurance

premiums and the other social benelits lost between June 5, 2001 and May 12, 2002, This

grievance was sent to arbitration before M'are Gravel, who made his determination on

November 24, 2003, Arbitrator Gravel justified his decision to dismiss the grievance in

the following terms (p. 30):
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[TRANSLATION j
The 11 lypographers could hardly today invoke (he fact that their Union enjoys a

monopoly ofrepresentation to argue that, as ofJune 5, 2001, the
Ernployei'hould

have ended the lock-out and recalled them to work with no further
discussion, They are in a situation of "estoppel by conduct" and none of them was

available to return to work unconditionally, or so the legal proceedings would

certainly lead one to conclude, unless they recognized the validity and legality of
the "Menard" award, their collective agreement as ofJune 5, 2001. This is not a
case ofgood faith betrayed, deceit or even misrepresentation on the part of the

Employer or the Union, because both parties, throughout this matter, were

advised by competent professionals, 1fthey decided, with the approval of their

advisors, to continue bargaining after the Menard award was signed, to not

retuvn fo work in the case of the Union and employees, and to not offer the option

of returning to work in the case of the Employer, it was a right they felt entitled to
at that time. 1t is certainly not my place to say that the bargaining should have

ended on June 5, 2001, although in retrospect that cevtainly would have been

preferable; rather, 1must acknowledge thcit this is what the parties wanted. On

one hand, a final discharge is being sought, be itjustified or not, and on the other

hand, clear guarantees are being sought. This is legitimate in bargaining and
even ifarbitrator Menard's decision had applied as ofJune 5, 2001, there was

nothing preventing the parties fi om seeking accommodations satisfactory to each

~be ore making it effective.

However, it flies in the face of the principle of'fairness, ofwhich the parties were

not thinking at the time, to try to turn back the clock and claim the benefits ofa
collective agreement that they did not want to make effective at the moment it
should have been.

The Union cannot today claim on behalf of the 11 typographers the application of
a collective agreement they refused to have applied to them as long as certain
conditions, legitimate or not, had not been met by the Employer to their
satisfaction. Throughout this peviod, they were unavailable, refusing to return to
work as long as the conditions sought had not been accepted by the Employer and
their claim to this effect must not be allowed. The Union cannot now adopt a legal
position that would give the 11 iypographers more rights than they themselves
wanted during the period in question. They did not want the Menard award to
take effect and they did not make themselves unconditionally available to report to
work and perform their duties.

[17] In the meantime, the matter had been referred back to the arbitrator. At a hearing on

June 9, 2000, M" Duggan, then counsel for the complainants, presented a claim listing

additional heads of damages sought by the complainants:
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Loss ofwages and benefits for the period commencing June 4th, 1996to

the effective date ofresumption ofwork

2, Lost benefits for the same period.

3. Restitution of the pension plan contributions and earnings for the same

period

4. Compensation for loss ofRRSP contributions and earnings for the same

period.

5. Compensation for losses incurved for cashing in RRSP prematurely for the

same period,

6. Compensation for cost of loans and mortgages,

7. Compensation for damages due to stress and anxiety and inconvenience as
well as loss of enjoyment of life, impact on family and damages to health

for the same period.

8. Moral damages and damages for abuse of rights,

Exemplary and punitive damages for the same period,

10. Compensation for all fiscal prejudice.

11. Compensation forj ob search casts and business losses for the same

period,

12. Legal fees and costs.

13. 1nterest and the additional indemnity provided for under article 100,12 of
the Labour Code,

14, Reserve ofjurisdiction for arbitrator M'ndre Sylvestre.

[18]The arbitrator dismissed this claim in an interim award issued October 11, 2000,

reasoning as follows (pp, 28 and 31):

['I'RAN SLATION]
From the (Court ofAppeal) judgment as a whole, it must be understood that the
damages refer&"ed to in the disposition cover only the salaries and benefits
provided for under the collective agreement. The undersigned would be acting
ultra petita were he to allow the additional damages sought by the
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11 complainants, which are identified in the documents filed by Af Cote and

Af Duggan.

The arbitrator must therefore conclude that the damages were incurred up to

January 21, 2000,

[19]The union and the complainants referred the matter to the Superior Court. On

September 4, 2001, Justice Duval-Hesler granted in part the motion to quash the arbitral

award, inasmuch as the arbitrator had declared himself without jurisdiction to award

damages other than salaries and benefits lost, and referred the matter back to the

arbitrator, instructing him to assume full jurisdiction with respect to the whole of the

damages the applicants may be entitled to claim up to January 21, 2000,

[20] The eniployer appealed this judgment, On August 6, 2003, the Court of Appeal

allowed the appeal, with Justice Yves-Marie Morissette reasoning as follows (p,18):

[TRANSI.A'I ION]
Ifwe focus on the result, that is, the arbitrator's specific findings in Sylvestre

award no. 2, we cannot conclude that the issue decided by the arbitrator here has
no direct connection to the dispute befure hiin; on the contrary, it is at the very

core of the dispute between the parties, Perhaps a detailed consideration of the

arbitrator's reasons might show that another arbitrator would have dealt
differently with one or more of the issues before arbitrator Sylvestre, However,
that is not the question, I.et it be recalled that, on a motion to vacate pursuant to
Article 947, a court cannot consider the merits of the case, Perhaps the question
would appear in a different light had the arbitrator failed to comply with the

oider issued in "Gazette No. I", but this was not the case here,

For these reasons, Iwould allow the appeal with costs, set aside thej udgment

quashing in part arbitrator Andre Sylvestre's award ofOctober 11, 2000, dismiss
the respondents'motion with costs, and refer the matter back to the arbitrator so
that he may continue hearing the disagreement between the appellant and the

respondents and decide the issues on their merits.

[21] The arbitrator resumed the proceedings, hearing the parties on October 14, 2004, The

following March 18, he rendered an award in which hc concluded as follows:



151
PAGE 12

[TRANS LAT1ON]
(103) In other words, as the arbitrator understands his instructions, the Court of
Appeal has empowered him to decide to award damages should he find that the

employer improperly exercised its right to declare a lock-out. Other than the

prolonged duration of the lock-out, the arbitrator finds nothing in the evidence to

indicate a specific time afi'er June 3, 1996 at which the Employer should have

ended the lock-out. By holding firm to its position, until January 21, 2000, in

refusing to exchange its final best offers, the Employer showed no leniency toward

its 11 typographers. However, the latter, as confirmed by Messrs. Di Paolo and

Thomson, were so confident they were in the right that they had no intention of
making any concessions,

(104) Given these circumstances, the arbitrator cannot conclude from the

evidence that the employer unduly prolonged the lock-out. For these reasons, he

cannot order the employer to reimburse the damages being claimed by the

11 complainants for the period from June 3, 1996 to January 21, 2000,

[22] The union and the complainants challenged this award in the Superior Court,

On March 31, 2006, Justice Claude Larouche dismissed their motion to vacate.

[23] The union and the complainants appealed this judgment. On March 18, 2008, the

Court granted the appeal, with Justice Pelletier reasoning as follows:

[TRANSLATION]
(28) In my opinion, with respect, there was a misunderstanding and the confusion
in the arbitraior's mind led him to misconstrue the dispute before him,

(29) In concluding that a lock-out could not be unduly prolonged, the arbitrator
neglected to deal with the question put by the Court in its 1999judgment. In so
doing, he failed to exercise fhejurisdiction he had been assigned.

(30) lt is important to bear in mind that when our Court rendered itsjudgment, in

mid-December 1999, there were four major unknowns in the matter, as follows.

a) Ifthe process ofexchanging offers had proceeded normally after the notice of
April 30, 1996, when would the collective agreement have beenfinalized, in
other words, on what date would the lock-out have ended?

b) In the event that the evidence to come were to show that the lock-out would
have ended prior to December 15, 1999 (date of the judgment), how much in
salaries and social benef'its would the 11 typographers have been entitled to at
the end of the lock-out?

I

t
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c) 0'ould the said salaries and social benefits have amounted to less than the

minimum guaranteed by the 1987 tripartite agreement?

[24] The Court of Appeal, in this manner, strictly defined the arbitrator's mandate,

directing him to answer these three questions and determine any damages to which the
t

complainants may be entitled for the period from June 1996 to January 2000. However,

the Court held that the redress sought by the appellants went too far by asking the

arbitrator to consider, with no latitude, the entire period fiom June 3, 1996 to January 21,

2000 as the period during which the lock-out was unduly prolonged and to assess their

compensation accordingly. Indeed, the 1999judgment had held that the tripartite

agreement recognized the employer's right to legally decree a lock-out, which carries

with it the right to stop paying the typographers their salaries and benefits.

Justice Pelletier went on to say;

[TRANSLATIONj
(37) It is far from cer tain that the process intended to culminate in an arbitral
award putting an end to the lock-out, initiated on zoril 30, 1996, would have been

concluded before June 3 of that year, the date on which the lock-out was declared,
even if The Gazette had not committed the wrong identified by our Court. In other

words, it is in no M ay established that, throughout the entire period of the lock-

out, the typographers suffered unduly the loss of the salaries and benefits they

were otherwise guaranteed under the tripartite agreement, In this regard, it is the

evidence to be heard by the arbitrator with respect to the three questions I
identified above, labelled "a", "b"and "c", that will hold the solution to the

problem,

[25'j The matter was referred back to the arbitrator. At a hearing on July 28, 2008,
I

M" McRobie, Monet and Grenier announced they had no witnesses to be heard and

confined themselves to producing a few documents to conclude their evidence. For their

part, Ms, Blondin and Mr, Di Paolo did have evidence to submit in support of their

claims for damages, including an actuary to be heard as a witness, Mr, Di Paolo

maintained that the March 2008 judgment had quashed the arbitrator's earlier awards, in

particular, the October 11,2000 award limiting the damages the complainants were

entitled to claim to salaries and social benefits lost between June 4, 1996 and January 21,
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2000, Mr. Di Paolo then produced a report showing actuarial calculations for the sums

claimed, an excerpt of which follows:

[TRANSLATION]
5, Summary table

The table below summarizes the calculations for each of the items considered.

Damages Professional REER Salaries RRSP Pension Quebec Total

fees buy- backs Fund Pension
Plan

Dl PA OLO
$4,749,526

I
$109,178

I $72,147
~

$975,891
~

$58,440
I

$20,373
I

—
I $5,985,555

BLON1)IN
$4,737,856

~
$19,304

~ g $975,891+ $6,077 ) $23,691 $4,609
~

$5,817,428

[26] Counsel for The Gazette objected to this evidence on the basis that the issue of

damages in excess of thc loss of salaries and social benefits had long since been settled,

Firstly, the Couit of Appeal's August 6, 2003 judgment had allowed the employer's

appeal and quashed the Superior Couit judgment granting the judicial motion ordering

the arbitrator to assume full jurisdiction with respect to the whole of the damages

claimed. Secondly, counsel for The Gazette raised the agreement reached with

M'uggan, at the October 19, 2000 hearing, to the effect that the total claim for lost

salary and social benefits for each of the 11 complainants was $ 163,611.50,Mr, Di Paolo

responded that the March 2008 judgment had voided these facts, that he was totally

opposed to the employer's position and, lastly, that he had never consented to

M'uggan's acceptance of this amount.

[27] The arbitrator chose to deal with the disputed interpretation of the effect of the

March 18, 2008 judgment before hearing evidence on the merits of the claim filed by

Ms. 131ondin and Mr. Di Paolo, These two complainants agreed to postpone submission

of this evidence and to begin by presenting their arguments on the salaries and social

benefits they felt were owing to them and their entitlement to the whole of the damages

summarized on the above table.
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POSiTION OF THE PARTIES

[28] M'renier was the first to address the Board. 11e began by reiterating that the period

covered by the claim began on June 4, 1996 and ended on January 21, 2000. He

maintained that in the present matter, the arbitrator should be guided by the abuse of

rights doctrine to order the employer to pay the 11 complainants the whole of the

damages claimed throughout this period. In support of this argument, he produced

precedents, the first being Houle v. Canadian National Bank, (1990)3 S.C.R. 122, in

which Madam Justice 1Hcureux-Dube wrote (p, 145):

But morefundamentally, the doctrine ofabuse ofcontractual rights today serves
the important social as well as economic function ofa necessary control over the
exercise ofcontractual rights. 8 hile the doctrine may represent a departure from
the absolutist approach ofprevious decades, consecrated in the well-known
maxim "la volonte des parties fait loi" (the intent of the parties is the governing
factor), it inserts itself into today's trend towards aj usl and fair approach to
rights and obligations (by way ofexample of this trend: consumer protection
legislation, family law as regards the disposition offamily assets upon divorce
and death, the notion of "lesion between persons offull age" in the proposed
reforms to the Quebec Civil Code, etc.), Such uncertainty which i'e doctrine of
abuse of rights may bring to contractual relationships, besides being worth that
price, may be counterbalanced by the presumption ofgood faith which remains
basic in contractual relationships,

[29] She went on to say (pp, 150 and 154);

This theory holds that an abuse of rights occurs when the ri ght is not exercised in
a reasonable manner or in a manner consistent with the conduct ofa prudent and
diligent indi vidual. This makes it unnecessary either to determine whether the
user of the right acts in good faith or to examine the social function of the right in
question,

1n accordance with the evolution of the Quebec doctrine andj urisprudence on this
issue, the time has come to assert that malice or the absence of good jaith should
no longer be the exclusive criteria to assess whether a contractual right has been

Iabused.
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[30] In the matter at hand, the evidence showed that on June 3, 1996, the employer

contravened the agreements guaranteeing its typographers job security and protecting the

salary and benefits provided for in the collective agreement as well as its obligation to

submit to the mandatory process of final best offer arbitration, imposing instead a lock-

out to try to force agreement to its bargaining position. It clearly used its right to lock-out

for a purpose other than that intended by the parties, that is, for the purpose of compelling

the union and the complainants to forgo mandatory arbitration, wage protection and job

security. This amounts to a typical abuse of rights. The arbitrator need not determine

whether The Gazette was acting in good faith. He need only establish the context in

which the employer exercised this right. By abusing the right from the outset, it follows

that the employer improperly used it,

[31]Moreover, if, in April or May 1996, the employer had filed a position in accordance

with the agreements, it would not have resoited to the lock-out and would have avoided
I

arbitration. M'renier proposed, as a remedy for this second instance of abuse of rights,

the refusal to submit to final best offer arbitration, that the entire period fi'om May 1996

be considered in awarding damages to the comnplaiaant.

[32] Thirdly, the 11 complainants had challenged the refusal to submit to mandatory

arbitration and had eventually won their case, From January 2000 to June 2001, the

arbitration process took place, but the employer maintained the lock-out. The employer

could have ended the lock-out knowing that this arbitration would lead to a renewed

collective agreement. But this did not happen, even though the Court of Appeal, in its

1999judgment, made it clear that the lock-out would necessarily end once a new

collective agreement was imposed by the arbitrator,

[33]Raising a further issue, M'renier submitted that the complainants were entitled to

pension plan benefits as part of the damages to be awarded by the arbitrator. This plan is

an integral patt of the employee's remuneration and must be incorporated in the collective

agreement. Thus, the arbitrator should allow the request to compensate the length of
service lost during the lock-out.



25t-
PAGE 17

[34] Counsel for the employer responded, first addressing the pension plan issue, They

began by noting that, in the tables filed by the union at the October 19, 2000 hearing, the

heads of damages were identified as salaries and social benefits. The claim was limited to

these sums, which represented the maximum amount. Secondly, they held that

M'renier's proposal was not admissible because it came after the dispute was sent to

arbitration, Indeed, it was dated January 21, 2000. Lastly, the pension plan was never

produced before the undersigned, although it had been submitted to arbitrator Mdnard,

The complainants had not included this plan in their claim and the 11 tables reflected this,

since the claim was before M" Menard. Therefore, they could not claim the same benefit

twice before two separate authoritics.

[3S] They went on to inguc that M'renier's allegation that there had been an abuse of

rights was baseless. The March 2005 arbitral award found that The Gazette had done

nothing to unduly prolong the lock-out. In its March 2008 judgment, the Couit of Appeal

did not find that the arbitrator had erred in determining there was no abuse of rights;

instead it held that the question to be decided by the arbitrator was altogether different.

Moreover, this issue had been raised by M" Grcnier and Cotd as early as 1996, in arguing

the original case, and this argument had never been admitted, Lastly, and more

importantly, this argument in no way addressed the three questions posed by the Court of
Appeal,

[36] The Court of Appeal's first question asks the arbitrator to decide on what date the

collective agreement would have been finalized and the lock-out would have ended had

the exchange of final best offers taken place, According to M'cRobic, thc duration of
the process of exchanging and arbitrating final best offers up to the signing of'the

collective agreement was within the normal time frame, 1 he process would have taken

the same amount of time if The Gazette had filed its final offers in June 1996. Indeed, in

1996, the union and the complainants wanted nothing to do with final best offer

arbitration and were instead seeking a way to circumvent the Leboeuf award, Their

strategy was to do indirectly what they could not do directly, They had to avoid interest
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arbitration because the appointed arbitrator would have recognized the failure to follow

due process, given that the request would have come from the union alone. Therefore, it

was best to opt for another forum, grievance arbitration, to obtain an adjudication of their
I

rights before entering interest arbitration.

[37] Therefore, the union and the complainants had to bear the consequences of this

strategic choice, which delayed final best offer arbitration by the time necessary for

adjudication of their rights. In any event, according to their position, they had no need to

worry about time limits because they were to continue receiving their salaries for the

duration of the labour dispute. Lastly, their strategy worked, because in February 1998

the arbitrator found fully in their favour and his award was upheld in part by the Court of

Appeal, which ordered the parties to proceed with final best offer arbitration,

P8] Counsel for the employer further noted that the 1994 award was never challenged by

thc union. On the contrary, following receipt of M'eboeuf s award, Mr, McKay wrote

on August 22, 2004, "we have a new contract". Subsequently, the parties signed this new

collective agreement, article 2 of which provided that the process of exchanging final best

offers required the consent of both parties, On April 30, 1996, the union requested that

the employer enter into the exchange process. On May 3"",Mr. Tremblay replied that the

process had become optional, Mr. Tremblay committed a wrong, according to the Court

of Appeal, but he had nevertheless relied on the collective agreement signed by the

parties following M'eboeul's award, Regardless, this wrong had no effect on the time

fi'ames, Indeed, if the union and the complainants had wanted to engage in final best offer

arbitration, they had only to invite the employer to exchange offers, and if the employer

failed to accept, to then proceed by default, This might have been the case in 1993,

However, the employer, while maintaining that the process was illegal, did not take the

risk of not appearing before the conciliator, It therefore submitted to the process, but

under protest. The union did not adopt the same strategy in 1996, deciding instead to

address the grievance arbitrator, A fact worth noting is that the union was not even

prepared to enter into the exchange, given that its final best offers could not be found in

either 2000 or 2008, proof that they never existed, It was not in the complainants'

I



lee
PAGE 19

interests to do so, because they had less chance of success before the interest arbitrator,

According to the employer, The Gazette's failure to submit its final best offers actually

had the effect of shortening time frames, because the union and the complainants would

have proceeded by default had they wanted arbitration of their offers. The employer

would never have gone ahead under protest, as it had done in 1993, but would have

instead confined itself to filing objections on the legality of the process. The union and

the complainants did not want to take the risk that the arbitrator might find he lacked

jurisdiction, given that the employer had refused to submit to the exchange process.

[39j However, following the first Couit of Appeal judgment, the parties submitted to the

process, While The Gazette made more generous offers than in 1996, the union took a

more radical stance. Finally, with no agreement being reached after four years, the

arbitration was referred to M" Menard, who made his determination 16 months later. It

would have been no faster to proceed directly before an interest arbitrator instead of first

passing through a grievance arbitrator followed by an interest arbitrator, since the union

challenged the collective agreement imposed by M'enard in June 2001. It was several

months before the union agreed to confirmation of this award.

f40] If the employer committed a wrong, it was of no consequence since it had no effect

on time frames. The Gazette could not be held responsible for any aggravated hardship

the complainants may have suffered. As a first step, in 1996 and 1997, the union and the

11 complainants presented their case to the undersigned and he made a determination in

February 1998. It took M'eboeuf 15 months to render his award. Arbitrator Mdnard

toolc 18 months to reach his decision, Thus, combining the time taken by the undersigned

to make an award, from June 1996 to 1"'ebruary 1998, and the time taken by M'enard,

from January 2000 to June 2001, would put the renewal of the collective agreement and

the end of the lock-out at August 1999.The complainants would therefore be entitled to

six months of lost salaries and social benefits, I lowever, they had already received these

over a period of nine months, from February to October 1998, For his part, M'eboeuf

took more than 15 months to render his award. Adding this period to the time taken by
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the undersigned would put the date at May 1999, or eight months prior to January 21,

2000,

[41] The second question the Court of Appeal has asked the arbitrator to answer is how

much in salaries and social benefits the complainants would be entitled to from the end of

the lock-out if it had ended before January 21, 2000. The answer is simple. For example,

if the lock-out had ended in July 1999,payment of salaries and social benefits should

have commenced as of that date,

[42] Lastly, question (c) asks whether the salaries and social benefits would have been

less than the minimum guaranteed by the 1987 tripartite agreement. According to counsel

for the employer, if an affirmative answer were possible, the main reason would be the

complainants'ack of effort in mitigating their damages. But the arbitrator also had to

consider the union's wrong as co-signatory, in October 1994, of a collective agreement

deemed illegal by thc Court of Appeal in 1999,

[43] The two complainants presented their arguments in turn, Essentially, Ms. Blondin

maintained that the tripaitite agreements were contracts providing for specific conditions

designed to protect the interests of the typographers up to 2017. She went on to say

(pp, 36 and 37 of the transcript of stenographic notes from the July 29, 2008 hearing):

[TRANSLATION]
The function ofan arbitrator is to restore the wronged party to the situation that
existed before the right was infringed. It therefore follows that the arbitrator may
order that damages be paidif it is impossible to ensure the execution of the right
claimed, The administration ofjustice must not be brought into disrepute.

At this ti me, you have everything you need before you to establish the harm
caused: three (3) decisions relevant to the grievance at hand, which will lead you
to a binding decision, a legal decision, a decision that respects our rights,

You must make a determination on each of the damages suffered, The Court of
Appeal does nol say. "Damages awarded must be equal to salaries lost"; no, it
does not stop at salaries,

I
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Even compensation ofa substantial nature would not make up for the pain and

suffering experienced, the years offinancial insecurity, the loss of enj oyment of
life, but it would at least ease our hurt.

[44] For his part, Mr, Di Paolo argued that the March 2008 judgment had rendered nul

and void the arbitrator's decision regarding damages in his October 11,2000 award.

Thus, the damages he was legally entitled to claim covered not only the salary and

benefits lost but also all the items listed on the actuarial report summary. For example, he

explained (pp. 123 and 124 of the transcript of stenographic notes):

8'hat was the dispute tha( was submitted to the Arbitrator? 1t was global
damages. rl'e went to the Appeal Court, we wanted global damages. Has much to

the contrary, it is at the very least othe dispute between the parties ...we weren'

talking about global damages, So, what are we to make ofwhat hej ust said?

le're not talking about salary, the Cour t here is not talking about salary, we'e
there, because one purpose, we were there, because we believed that we had to

get, it was our duty to get global damages, because the Court ofAppeal, in 1999
says, "no, you'e not going to get salary, but damages it may be" and when you
bring in the word "damages", ifyou look at the word damages, it constitutes an

array everything that you'e been subject to,

REASONS AND DECISION

[4S] Firstly, the arbitrator must rule on the union's proposal that he allow the

complainants'ntire claim for salaries and social benefits lost from June 4, 1996 to

January 21, 2000, on thc basis that the complainants had suffered as a result of the

employer's improper use of its right to lock-out.

[46] Respectfully, the arbitrator cannot accept this argument. The Court of Appeal

judgments did not consider this proposal because it ran counter to the December 19, 1999

judgment, which criticized the arbitrator for deciding to this effect and thereby denying

the employer the right to impose the lock-out. Thus, the complainants could not be

entitled to salaries and social benefits retroactive to June 1996. Regardless, the union
t
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proposal sheds no light on question (a) posed by the Court of Appeal asking the arbitrator

to determine the date on which the lock-out would have ended if the exchange of final

offers had proceeded normally„while noting that the redress sought by the appellants

went too far,

[47j As regards the pension plan, the arbitrator notes that, at the October 19, 2000

hearing, counsel for the employer and M'uggan, then counsel for the complainants,

agreed on the contents of tables showing the sums claimed by the complainants in terms

of salaries and social benefits lost during the period from June 4, 1996 to January 21,

2000, This amount totalled $ 163,611,51.M'uggan then wanted to produce an

additional claim, for four complainants {Ms, Blondin and Messrs. Di Paolo, Rebetez and

'I homson) seeking to join the employer's pension plan retroactively to May 1", 1996,

Counsel for The Gazette objected to this claim, dated January 21, 2000, on the grounds

that it was not included in the tables filed by M" Duggan and, furthermore, it was pending

before arbitrator Menard.

{48j At the October 19, 2000 hearing, the arbitrator allowed this objection. Counsel for

the cornplainants had agreed at that time on the quantum of damages due to his clients in

the event the arbitrator found the employer liable for the whole of the damages.

Therefore, M'uggan could not add this head of damages without altering his prior

acceptance, In any event, this claim had been submitted to arbitrator Menard, who had

dismissed it. The undersigned finds no reason to revisit this decision, eight years later.

For these reasons, he dismisses the claim.

f49] The arbitrator must also rule on the claim filed by Ms. Blondin and Mr, Di Paolo.

His first consideration is the fact that at the October 19, 2000 hearing, the parties had

accepted the cash settlement calculated for each of the complainants'laims to be

$ 163,611,51.This is far from the claim recently submitted by Ms, Blondin and

Mr. Di Paolo, in the order of six million dollars. Their claim is intended to reignite a

debate closed by the Court of Appeal judgment of August 6, 2003. In this judgment, the

Court granted the appeal of a Superior Court judgment quashing the award of the
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undersigned, which limited the 11 typographers'laim for damages to salaries and

benefits provided under the collective agreement for the period ending January 21, 2000.

[50] Lastly, it remains for the arbitrator to determine how much the 11 complainants lost

in terms of salaries and benefits due to The Gazette's wrong in refusing to submit to final

best offer arbitration in response to the union's request of April 30, 1996, In the

December 15, 1999judgment, Justice Rousseau-Houle found that the arbitrator had made

a reviewable error by granting the union's request to maintain payment of salaries and

other social benefits and ordering the employer to continue making these payments and to

reimburse salaries and benefits lost as a result of the lock-out, By finding that Article XI

preserved these rights during the lock-out, the arbitrator had given the provisions of the

agreement a meaning they could not reasonably bear, However, Justice Rousseau-Houle

concluded by saying the lock-out may well have been unduly prolonged by the

employer's refusal to exchange its final best offers and that the employees may well be

entitled to damages, which would be a matter for the arbitrator to decide.

[51]Moreover, in the March 17, 2008 judgment, after noting that the arbitrator had

decided the wrong question, Justice Pelletier went on to say that the redress sought by the

complainants went too far in asking that the entire period from June 1996 to January

2000 be categorically considered the period during which the lock-out had been unduly

prolonged, and that compensation be granted accordingly.

[52] The whole of the evidence showed that while The Gazette never intended to

acquiesce to all of the demands made by the union and the complainants, the latter

demonstrated no willingness to compromise, from the time the matter was before

arbitrator Leboeuf. Indeed, the employer imposed a lock-out in May 1993 after

negotiations begun the previous February failed to produce an agreement. The union filed

a grievance requesting that the 11 complainants be maintained in their jobs and that their

working conditions as provided under the collective agreement be respected, On

November 18 of that year, M'eboeuf dismissed this grievance, noting that the right to

lock-out was recognized and could be exercised at any time after it had been acquired.

I



263
PAGE 24

The same arbitrator, in his final award rendered on August 18, 1994, accepted the

employer's fina] best offers. Four days later, Mr. McKay informed management that "we

now have a new contract", The parties signed the renewed collective agreement in

October 1994.

[53J However, the truce was short-lived. On February 8, 1995, the union filed a grievance

against the employer for failing to recall the 11 complainants, seeking as remedy that

they be recalled forthwith. The dispute was sent to arbitration before M" Claude H. 1"'oisy,

who ruled in the union's favour on April 25, 1996.

[54] This date, which was about the time the collective agreement expired, marked the

beginning of a long ]egal saga, The employer decreed a lock-out carly in June 1996,

which ended in 2002 with Justice Frappier's ruling.

[55) I'or their part, the complainants cou]d not invoke the employer's wrong to cast all the

b]arne on the employer for the consider;ible monetary losses they suffered. To a large

extent, they were the authors of their own misfoitune, The following excerpt from

arbitrator Gravel's November 24, 2003 award gives an indication of their attitude (p, 29):

[TRANSLATION]
It is true that the union, upon being apprised ofarbitrator Menard's award, fully
supported it and its immediate application effect'ive June 5, Z001, On the other

hand, the only remaining union members from the composition room, specifically
the I 1 typographers who were the complainants in all previous proceedings,
categorically rejected Ivt'cjnard's award, which, had it been unconditionally

accepted, would necessarily have led, at the end of the lock-out, to the recognition

ofa valid and acceptable collective agreement, the "Menard" agr'cement, for
whatever duration this arbitrator would have decreed,

[56] In order to answer question (a), determining a date on which the collective

agreement would have been fina]ized and the lock-out would have ended had the

employer agreed to exchange final best offers, the arbitrator had to consider several

different scenarios, The most logical stems from thc claim by counsel for the employer

that, on April 30, 1996, the union was not ready to exchange its final best offers. Indeed,
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in 2000 and 2008, the union offers could not be located and no reason for this was ever

given by the union or the complainants. The arbitrator concludes from this that the latter

preferred to opt for their disagreement to be heard by the grievance arbitrator to obtain

adjudication of their rights, This first stage was eventually to be followed by a second,

interest arbitration of final best offers. In these circumstances, the undersigned considers

the scenario proposed by counsel for the employer to be the least flawed, Therefore, to

answer the question, he has added the time he took to settle the disagreement, from June

1996 to I"ebruary 1998, and the 15 months it took M'eboeuf to render his award. Under

this optimistic scenario, an arbitral award deciding the dispute would have been rendered

in May 1999, followed a few days later by the signing of a renewed collective agreement

and the end of the lock-out.

[57] It follows that the answer to question (b) is that the complainants would have been

entitled to the salaries and social benefits lost as of May 1999,

[58] Lastly, question (c) raises the issue of mitigation of damages. The arbitrator does not

think it appropriate to reduce the sums due to the complainants. Their small group's

involvement in union business prevented them from engaging in other activities, Indeed,

to survive on the union's strike pay, they would have had to paiticipate in union business

or risk losing this pay. Therefore, the salaries and social benefits owing to the

complainants could not be less than the minimum guaranteed by the 1987 tripartite

agreement.

[59] In the circumstances, the salaries and benefits owed by The Gazette to the

complainants cover the period from the month of May 1999 to January 2000. However,

the arbitrator's mandate does not end with this finding, because he has yet to dispose of

the employer's claim for reimbursement of overpayments made to the complainants

between February and October 1998,

I

t
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I60J For these reasons, should the parties fail to reach a basis of agreement to settle their

dispute once and for all, the undersigned will hear them on a date to be arranged with

counsel for the parties, Ms. Blondin and Mr, Di Paolo.

ANDRE SYLVESTRE, Lawyer
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REASONS FOR DECISION

Rclicf Reauested

t'1) The Moving Party, thc Communications, Energy and Paperworkers'nion of Canada,

Local 145, ("CEP" or thc "Union" ) is the certified bargaining agent for typographers who

worked at The Gazcttc, an English language newspaper in Montreal which is now owned by

thc Rcspondcnt, Postmcdia Networks Inc. Once there were 200 typographers; now there are

eleven, two of whom, Eriberto Di Paolo and Rita Blondin, are also Moving Parties. Of the

remaining nine, six are retired or resigned. The CEP and Mr, Di Paolo and Ms. Blondin (thc

"Moving Parties" ) request an order asserting that their claims are liabilities to be assumed by

the Respondent Purchaser, Postrnedia Networks Inc., pursuant to an Asset Purchase

Agreement dated May 10, 2010, entered into with Canwest Publishing Inc., Canwest Limited
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Partnership, and certain related entities (the "LP Entities" ), and that they arc excluded from

the claims pi'ocess in the CCAA proceedings. The motion is resisted by the Respondent

Purchaser. The Monitor, FTI Consulting Canada inc., takes no position.

Facts

[23 The LP Entities were granted protection from their creditors by the court pursuant to

the Cozzzpanies" Credirors Arrangemenz Aer'n January 8, 2010,

[3] On May 17, 2010, an order was granted approving an amended claims procedure and

an Asset Purchase Agreeznent ("APA") dated May 10, 2010, in which thc purchaser bought

ce&tain assets arid assumed certain liabilities of the LF Entities. The APA was subsequently

assigned by the purchaser to Posirnedia Networks inc. (the "Respondent Purchaser"'), On

June 18„2010,a vesting order was granted,

[4] The issue before me relates to the scope of the liabilities assumed by thc Respondent

Purchaser pursuant to the provisions of the APA and whether thc clainis of the Moving Parties

are included. 1 have also been asked to consider whether the claims are excluded from the

CCAA claims process.

[5] The terminology used in this motion is somewhat confusing as the AFA refers to

Assumed Liabilities and Excluded Liabilities and the CCAA Ainended Claims Procedure

Order refers to Excluded Claims. Excluded Liabilities and Excluded Claims are distinct and

diffcrcnt concepts„ the formor referring to liabilities not assumed by the Purchaser in the APA

and the latter referring to claims that are not part of the CCAA claims process for the LY

Entities.

',S.C.,c. C-36 as azneadcd.
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(a) History

[6] The provenance of this dispute lies in an extraordinarily troubled relationship

invo!ving typographers employed by The Gazette, an Engrish language ncwspapcr in

Montreal, This is indeed a sorry saga, Forty six decisions have been rendered by various

levels of tribunals and courts and the Union and The Gazette have attended before the Quebec
l

Court of Appeal on at least four occasions.

[7] Approximately 200 typographcrs worked in the composing room of The Gazette.

Historically, they performed the function of composing the type for the printing of thc

newspaper, With the expansion of compute~ed technology,?his function was becoming

obsolete and by the early 1980s, the typographcrs'ositions at The Gazette were becoming

redundant.

(i) 1982 Agreement

[8] The Union, CEP, and The Gazette (also referred to as the company) were party to

collective agreemcnts that governed the typographcrs, Consistent with the applicable law at

1!ic time, these collective agreements expired every three years. !n 1982, the Union

negotiated an agreement with The Gazette and the 200 typographers (thc "1982 Agreement" ).
It was signed on April 15, !983 but dated November 12, 1982. The 1982 Agreement was

stated to cover the 200 typographers and was to come into effect "only at the time when the

col!ective agreement between the employer and the Union as mentioned below, simi!ar!y in

thc case of future collective agrccmcnts, shall end, disappear„become without value or, for

any other reason become null and void or inapplicable,"

[9] In return for the right to proceed with technological changes, The Gazette guaranteed

lo pi'otect the typographers from the loss of rcgu!ar fu!1-time employment in the composing

room due to technological changes, The full-time employment covered by the guarantee was

1
The Labour Code was amended in 1994 to allow collective agreements to run for more than three years.

I

t
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to be at full pay and at not less than the, prevailing union rate of pay as agreed to in the

collcctivc agrccmcnts ncgotiatcd from time to time by the parties. A job transfer was to be

agreed upon by The Gazette, the Union and the employee and if required by thc applicable

collective agreement, any other union involved.

[IO] The term of the 1982 Agrccmcnt was described as follows;

"This agrecmcnt shall remain in effect until the employment of all the
persons named in the attached Appendix I has ceased, Neither party
shall raise any matter dealt with in this Agreement in future negotiations
for any new collective agrccmcnt:"

tii] In the event of a dispute as to the intcrprctation, application or brcach of the

agreement, the grievance procedure to be followed was that laid out in the collective

agreement between the company and thc union which was in effect at the time that the

griev ance was initiated.

[I2] The 1982 Agreement was to cease to apply to an employee for onc of the following

reasons: death, voluntary resignation, termination of employment on reaching agc 65 or tInaI

permanent discharge which could only occur for a major offence. In essence, thc agreement

was to remain in effect unti! each of thc typogmphers had ceased his or her employmcnt and

ultimately uuti l 2017,

[13] 'I'hc 1982 Agreement also was to be binding on purchasers, successors or assigns of
the company,

I 14] The 1982 Agrccment was incorporated into the 1981-1984 collective agreement and

all subsequent collective agreements, The collective agreements stated:

'"The parties agrccd to duplicate hereunder the text of an ay.cement
entered into between them the 12'" day of November, 1982. This
~cement forms an integral part of the present labour agreement without
affecting its civil status beyond the collective agrccment, Therefore, the
parties declare that it is their intent that said agreement remains fully
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enforced, subject to the terms and conditions contained thcrcin,
notwithstanding the expiry of the present labour agreement."

[15] Where this paragraph uses thc term labour agreerttent, the French version of this

provision uses the term collective agreement.

(ii) 1987 Agrccmcnt

[16] In 1987, Thc Gazette, CEP and thc then remaining 132 typographers entered into a

further agrccmcnt (thc "1987 Agrccmcnt"). This agreement contained language similar to

thai of the 1982 Agreement and included a cost of living formula. It also included a ftnal best

offer mechanistn which said:

"Within 90 days before the termination of the collective agreement, the
Employer and the Union may initiate negotiations for a new contract.
The terms and conditions of thc agrccrncnt shall rctnain in effect until art

agreement is reached, a decision is rendered by an arbitrator, or until one
or the other of the parties exercises its right to strike or lock-out.

Within the two wccks preceding acquiring the right to strike or lock-out,
including the acquisition of such rights through the operation of Article X
of the present agrccmcnt, either of the parties may request the exchange
of "Last final best offers," and both parties shall do so simultaneously
and in writing within the following forty-eight (48) hours or mother time
period if'utually agreed by thc parties. The "Last final best offers"
shall contain only those clauses or portions of clauses upon which the
parties have not already agreed. Should there still not be agreement
before the right to strike or lock-out is acquired, either of thc parties may
submit the disagreemettt to an arbitrator sclccted in accordance with the
grievance procedure in the collective agreement. In such an event, the
arbitrator, after having given both parties the opportunity to make
presentations on thc merits of their proposals, must retain in its entirety
either one or the other of thc "Last final best offers" and reject, in its
entirety, the other, The arbitrator's decision shall be final and binding on
both parties and it shall become an integral part of the collective
agreement."

1 'i'his same language was ttsed with respect to thc 1987 Agreement except that thc November 12, 1982 date was
changed to March 5, 19S7.

I

I
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[17] As such, if there was no agreement prior to the acquisition of a right to strike or lock-

out. either of the parties could require that best final offers be exchanged and submitted to the

arbitrator selected in accordance with the grievance procedure contained in thc collective

agreement. Thc arbitrator would choose one of the last final best offers which then would be

binding on the parties and become part of thc collective agreement.

[18] The 1987 Agreement was incorporated into the 1987-1990 collective a@cement and

aII subsequent collective agrccmcnts. The incorporation language was similar to that used for

the 1982 Agreement. The l 987 Agreement was also to be binding on purchasers, successors

and assigns af the campany.

[19] Typically, each collective agreemcnt would expire after three years. There would then

bc a hiatus during which time a new collective agrcemcnt would be negotiated, lt would then

be signed and back dated ta commence on the first day following thc termination of the last

collective agreement. Sa, far example, on November 12, 1982„ the parties signed a co11ective

agreement that covered the period July 1, 1981 tn June 30, 1984 and then on September 16,

1985 they signA a collective agreement that covered the period July 1, 1984 to April 30,

1987. The last collective agreement covers the period 2010 to 2017. It taa is to be binding an

purchasers, successors and assigns of the company.

(iii) 1991 Decision af Quebec Court of Appeal

[20] Disputes arose regularly amongst thc typographcrs, the Union and Thc Gazette. On

numerous occasions, the Quebec Court af Appeal has bccn obliged to rulc on these disputes

and on the impact and purport of both the 1982 and 1987 AIpeements,

[21] In an appeal brought by two typographers in 1991, the critical question before the

Quebec Court of Appeal was whether the terms of the 1982 Agreement which was attached

and described as Entente C to the collective agreement constituted discrimination on thc

grounds of age because it required retircmcnt by thc agc af 6$. The two typographers had nnt

signed the 1982 Agreement, AAer their 65 birthdays, they werc told that their emplayment

wauld end on June 8, 1985. Thc typagraphcrs filed complaints on June 10 and 17, 1985, The
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collective agrccmcnt had expired on June 30, 1984 and a new collective agreement was not

reached until September, 1985. The Superior Court judge concluded that the 1982 Agreement

was in the nature of a civil contract and as the two typographers had not signed it, they were

not bound by its terms.

[22] Rothman, J.A. had to determine whether the 1982 Agreement which was only signed

by some typographers extended to cover all typographcrs as would have been the case if the

1982 Agreement werc a collcctivc agreement, He observed that the September, 1985

collcctivc agreement again incorporated "the provisions of Entente "C" tthe 1982 Agrccment]

which had formed part of the previous collective agreement.'"

[23] He went on to write;

"In my respectful opinion, the Entente was not merely a "civil contract"
as the Superior Court suggests. It was negotiated and signed by The
Gazette and thc Union that had been certified to represent thc composing
room employees and it was specifically stated to form part of thc
Collective Agreement to which it was annexed, If thc Entente was valid,
it would have been legally binding on all of the employees whether or not
they signed it.'"

j24] He stated that the collective agrccment could not have a term exceeding three years.

Hc went on to state:

'"In my view, the Entcntc formed part of the Collective Agreement and
any of the Employees who did not sign would nonetheless be bound by
it, Thc Entente was negotiated on behalf of all of the composing room
employees by a Union that was certified to represent them. It covered
conditions of'employment and it was expressly stated to form part of the
Collective Agreement, If it was valid, I can sec no reason why it would
not have been legally binding on all of the composing room employees,
whether or not they signed it.'"

'age 515 of Motion Record of Di Paulo and Btondin.

Ibid p. 516
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[25] Having concluded that the 1982 Agreement covered all typolmphcrs regardless of

whether they were signatories to it, he then went on to consider whether the Entente was valid

in light of the provisions of the Labour StandarCk Acr'nd the Quebec Charter of Human

Rights and Freedoms" prohibiting discrimination on the grounds of age, Hc concluded that it

did not contravcnc either statute,

(iv) 1999Quebec Court of Appeal Decision

[261 The parties attended before the Quebec Court of Appeal in 1999,2003 and 2008. 1 do

not intend to summarize each decision but will extract certain kcy coniponents,

[27] On June 3, 1996, the applicable collective agreement being at an end, The Gazette had

issued a lockout notice and stopped paying thc Il typographcrs, The Union and the 11

iypographers challenged The Gazette's failure to participate in the final best offer procedure

outlined in the 1987 Agrccment and submitted that the 11 were entitled to salarics and

benefits lost since the lockout.

[28j In 1999, the Court of Appeal had to determine the nature and scope of the 1982 and

1987 Agreements to decide "whether they cou1d still produce effects after the lockout of Junc

3, 1996," Thc Court concluded firstly that The Gazette had breached the 1987 Agreement by

refusing to exchange final best offers, Secondly, the Court determined that the 11

typographers were entitled to damages if the lock-out was unduly prolonged due to the

employer's refusal ta participate in the process, The Court of Appeal was of the view that the

arbitrator should decide that question,

[29] ln reaching thc Court's decision, Rousseau-Houle J.A. wrote that the 1987 Agreement

was incorporated into the collective agreemcnt as was the )982 Agreement. The parties

intended that the 1982 and 1987 Agrccments remain in full force notwithstanding the expiry

'.S.Q.ch, N-l.

R.S.Q.ch. C-12.
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of the collective agreements, The 1982 and 1987 Agreemcnts provided: (1) an employment

and a salary guarantee, (2) an agreement not to renegotiate the guaranteed protection and, {3)

a compulsory process for renewing the collective agreement, The 1982 and 1987 Agreements

created vested rights collectively and they had to survive the expiry of the collective

agreement. "The union and the employer created vested rights for the typographers including

the right to job security until the agc of 6S, a salary adjusted to thc cost of living and a

compulsory arbitration mechanism, 'Nothing in the law precludes such a solution."

Rousseau-Houle J.A. referred tc the Supreme Court, of Canada's decision in Days,'o Canada

Lrd v. 1CA Canada" dealing with vested rights thc exercise of which could be requested

after the cnd of a collective agreement. Shc obscrvcd that thc Agrccmcnts came into e6'ect as

indcpcndcnt civil agreements if the collective agreement was cancelled, lapsed or became
I

inapplicable,

(v) 2003 Quebec Court of Appeal decision
I

t30] This time thc issue before the Court was whether an interim ruling of thc arbitrator

was correct. The arbitrator had ordered that thc damages of the typographers were limited to

compensation for lost salary and benefits during the lockout and that the period was limited to

June 4, 1996 to January 21, 2000„when The Gazette submitted its final best offer. This

interim ruling was upheld by the Court of Appeal. In writing for the court, Yves-Marie

Morissctte J.A, observed that:

a) the 1982 and 1987 Agreements were applicable only between
the expiry of onc collective agreement and its replacement by a
new one; and

b) thc 1999 Court of Appeal decision dealt with the legal
characterization of the arbitration procedure. "'It establishes

"Page 25.

'age 26.

"f1993}2 S,C,R, 230,
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that thc procedure is indeed consensual, and based on

[TRANSLATION] "'a pcrfcct arbitration clause obliging thc

parties to carry out the agreements in accordance with the

ordinary rules of law. The grievance procedure that is provided

for in the collective agreement and to which thc arbitration

clause refers is used anly as a procedural framework for

applying the latter,"'s a result of this analysis, the

[TRANSLATION] "disagreements" submitted ta arbitration

pursuant to the terms of Article 1X of the 1987 agreement are

neither "grievances" within the meaning of paragraph l{f) of
the Labour Code, R.S.Q, c, C-27, smce they do not deal with
'"the interpretation or application of a collective agreement", nor
"disputes" within thc meaning of para. 1(e) of the Code, since
they arc not [TRANSLATION] "disagreement[s] respecting the
negotiation or renewal af a collective agrcernent or its revision

by the patties under a clause expressly permitting the same".
Those "disagreements" actually constitute "'disputes" within the

meaning of article 944 C.C.P."

C.C.P, refers to the Cade ofCivil Procedure that governs civil actions in Quebec.

[31] While appealing one of the arbitral decisions, The Gazette had paid salaries and

benefits between February 5, 1998 and October 30, 1998. ln February,?001, The Gazette

commenced a civil action against thc typographers to rccave these amounts, This action is

still outstanding. It was acquired by thc Respondent Purchaser as part of the APA.

(vi) 2008 Quebec Court of Appeal Decision

[32] ln deciding whether the lockout had been unduly prolonged so as to justify an award

of damages, the arbitrator interpreted thc issue to be considered as requiring him to determine

whether there had bccn an abuse of rights by The Gazette which unduly prolonged the

lockout, ln 2008, the Court of Appeal determined that the arbitrator had addressed the wrong

issue. The only issue that needed to be addressed was whether the lockout would have ended

earlier than january 21, 2000 had the exchange of final best offers taken place following thc

April 30, 1996 request. Thc Court of Appeal remitted thc matter to thc arbitrator to answer

that question,

[33] Since then, the arbitrator has determined that had the final best offer procedure been

adhered to„ thc lockout would have lasted until May, 1999. Therefore the typographcrs were
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entitled to damages covering the nine month period &om May, 1999 to January, 2000. He did

not order this amount to be paid, however, because The Gazette's request for reimbursement

was still outstanding and had to be addressed, He therefore gave the parties an opporturdty to

scttlc the issue but retained jurisdiction, The Union and the typographers then c&ailenged the

arbitrator's January 21, 2009 decision.

[34l As mcntioncd, on January 8, 2010, an initial CCAA order was granted and

proceedings against ihe LP Entities were stayed including those involving The Garette and

thc typographers. Subscqucntly, thc Rcspondcnt Purchaser acquired thc assets of the LP

Entities on a going concern basis for approximately SL1 billion. 1 approved both the APA

and the claims proccdurc to be used with respect to the CCAA plan.

[35] As mentioned, six of the 11 typographers have now retired or rcsigncd although one

retired after thc closing of the APA. The remaining tive, including Mr. Di Paulo and Ms.

Blondin, are still employed at Thc Gazette by the Respondent Purchaser as "Transferred

Employees"'nder thc APA.

(b) The APA

[36] 'he APA delineates the assets purchased, thc liabilities that are assumed and those

that arc excluded. The purchase price included thc amount of the Assumed Liabilities as

defined in the APA,

[37j The focus of this review of the APA is to ascertain whether the Respondent Purchaser

assumed the liabilities that relate to the typographers. The rclcvant provisions of the APA

with emphasis added by mc are as follows.

(i) Thc Purchase and Sale

s 2,1 On the Acquisition Date effective as at thc Acquisition Time,
pursuant to ihc Sanction and Vesting Orders, the LP Entities shall scil
and Purchaser shall purchase the Acquired Assets, free and clear of all
Encumbrances (other than Permitted Encumbrances) and Purchaser shall
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assume the Assumed Liabilities, in each case, on the terms of and subject

to the coiiditions of this Agreement, the CCATS Plan and the Sanction and

Vesting Orders.

[38] Therefore, generally speaking, if the claims of the Moving Parties constitute Assumed

Liabilities, the Respondent Purchaser is responsible for them. To assist in finding the answer

io this questioii„one must examine the definitions found in thc APA.

(ii) Definitions

(a) Assumed Liabilities

sl.l(19) "Assumed Liabilities" means (i) Accounts Payable, Deferred
Revenue Obligations, Accrued Liabilities and Insured Litigation
Deductibles, (ii) the other Liabilities of the LP Entities reiatinit to the
Business accrued due on or accruinp due subse~to the Acquisitioil
Date under the Assumed Contracts Licxnces and the Permitted
n ontnbrnneoe, {iit) the Liebittttee o{the Lp Bet{tice relatisnl to the
Transferred Fmo]{Lees, and (iv) other Liabilities to be assumed by
I urcliascr~s soecificallv~rnvided for under this Ain-cement,

(b) Liabilities

s 1,1(86) "Liabilities" of a Person means all Indebtedness, obligations
and other liabilities of that Person whether absolute, accrued, contingent,
fixed or otherwisc, or whether due or to become due,'

1.1(3) ""Accrued Liabilities"'eans liabihties relating to thc Business
incurred by the LP Entities as of the Acquisition Time but on or after the l

FIIing Date in thc Ordinary Course of Business and in accordance with
the terms of the Initial Order and this Agrecmcnt, including liabilities in
respect of pre and post-filing accruals for vacation pay for Transferred
Employees, customer rebates and allowance for product returns,

(c) Assuined Contracts

Person includes a corporation,

t
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s 1.1{1S) "Assumed Contracts" means all Contracts, Personal Property

Leases and Real Property Lcascs, other than the Excluded Contracts and
I

Leases,

s L I(40) "Contracts'" means all contracts and agreements relating to the

Business to which any of the LP Entities ls a party at the Acquisition

Time...

Acquisition Time is defined as being three days after the sanction and

vesting orders became final,

Excluded Contracts and Leases are described in Schedule 3.1(3), It
includes certain lease ayeements, financing agreements and material

contracts. Thc Schcdulc docs not include any collcctivc agrccments nor
does it include the 1982 or 1987 A~~eements.

(d) Transferred Employees

s 1,1(147) "Transferred Employccs" means (i) Union Emnlovccs and (ii)
non-Union Employees who accept offers of employment by Purchaser or
who begin active cmploymcnt with Purchaser as of the Acquisition Dale
or their next scheduled work day,

(e) Employees

s 1.1(S23 "'Employees"'eans any and all (i) employees who are actively
at work (including full-time, part-time or temporary employees) of the
LP Entities„ including Misaligned CMI Employees; and (ii) employees of
thc LP Entities who are on approved leaves of absence (including
maternity leave, parental leave, short-term disability leave,

workers'ompensation

and other statutory leaves)

(f) Union Employees

s 1.1 (149) "Union Employees" has the meaning given to it in section
S,l(2)(a).

[39] Employee matters are addressed in Article 5 of the APA, Under this Article, the

Purchaser was to offer employment to all Employees subject to certain terms, The definition

of Union Employees is found in this article, It and other relevant subsections state:
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s 5,1(2) Subject to section 5,1(3) and section 5,1(4)', Purchaser shall offer
cmploymcnt, cffcctivc as of thc Acquisition Date and conditioned on the
completion of the Acquisition, to all Employees immediately prior ta the
Acquisition Date on the fallowing terms and conditions:

(a) to Employees who are part of a bargaining unit (""Union

Employees"} in respect of which a collective agreement is in force,
or has expired and the terms and conditions of which remain in
effect by aperation of law, the terms and conditions provided for in
such collective agreement, ar expired collective agrccmcnt if such
tertns artd conditions remain in effect by operation of law, subject
to any amendments or alterations to the terms thereof ta which the
bargaining agent under such collective agreement or expired
collective agreement consents; and

(b) to all other Employees ("Non-Union Employees"} on substantially
similar terms and conditions as their then existing employment
immediately prior to the Acquisition Date, excluding any equity or
equity-1 ike compensation, supplementary retirement or
supplementary pension arrangements or plans.

s 5.4(1) Thc provisions of this Article 5 insofar as they relate ta
unianizcd Employees shall bc subject and subordinate ta thc provisions
of the relevant collective agreements (including expired collective
agreements that continue by operation of law) and Purchaser shall be
bound as a successor employer ta such collective agreemettts to the
extent required by Applicable Law'

s 5.1(9) Na Employee or Person other than the LP Entities nnd Purchaser
shall be etttitled to any rights or privileges under this Section 5.1 or under
atty other provisions of this Agrccment, Without limiting the foregoing,
no provision of this Agreement shall: (i) create any third party
beneficiary or other rights in any bargaining agent representing
Employees or in any other Employee or former employee of an LP Entity

u These sections are not relevant to the facts before mc.

l3 Thc definition of Applicable Law is all encompassing, It means, in respect of'ny Person, property, transaction,
event or other matter, any law, statute. regulation, code, ordinance, principle of common law or equity, municipal
by-law, treaty or Order, domestic or foreign, applicablc tc that Person, property, transaction, event or other matter
and all applicable requirements, requests, oflicial direct! ves, ru)es, consents, approvals, authorizations, guidelines,and policies, ln each ense, having the force of law, of any Covernmcntal Authority havhtg or purporting to have
authority ever that Person, property„ transaction, event or other matter and regarded by such Governmental
Authority as requiring compliance.
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(or on any beneficiary or dependant of any Employee or former

employee of an LP Entity); (ii) constitute or create an ernploymcnt

agreement or co!!ective agreement; or (iii) constitute or bc dccmed to

constitute an amcndmcnt to any of thc Purchaser Established Bcncfit
Plans, Nationa! Post Benefit Plans or LP Benefit Plans,

[40] Except as specifically provided for in the APA, the Purchaser did not assume

liabilities,

s 3.2 ~Exec t as specifica~ll rovided in this Anreement, Purchaser shall

not assume and shall not be obliged to pay, perform or discharge any
Liabilities of any LP Entity which arise or relate to the Business or
otherwise. Without limiting the generality of the foregoing, Purchaser
sha!! not assume and shaH have no obHgatious!n respect whatsoever of
any of the Excluded Liabilities or any Claims relating thcrcto.

[41] "Excluded Liabilities" are dcfincd in section L I (62) as meaning all liabilities of the

LP Entities other than the Assumed Liabilities, and for certainty iricludes all of thc Liabilities

described iu Schedule 1.1(62). Schcduic !.!(63)is in fact the schedule that lists the Excluded

Liabilities, The following are Excluded Liabilities.'

1.1(63) (i) Certain Employee-Related Liabilities:

(i) a!I Liabi!ities of~an ind. howsoever arisinp, in respect of~an
Emplovces or fornier employees other than thc Transferred Ernp!ovees
(other than in connection with: the LP Pension Plans, as rcquircd by any
collective agreement or thc Purchaser Assumed Benefit Plans)

(k) Litigation:

AI1 Liabilities in respect of any litigation proceedings, lawsuits, court
proceedings or procccdings before any Governmental Authority against
any of the LP Entities and their predecessors in respect of any matters,
events or facts occurring prior to thc Acquisition Tiine, other than the
1nsured Litigation Deductibles and the obhgation to defend and/or settle
all claims in connecu on therewith pursuant to Section 9,15,

t42J Representations and Warranties are found in section 7.6(2) of the APA. 1t states.'
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Except as disclosed in Schedule 7.6(2), neither any LP Entity nor

Natianal Post is a party to or bound by any collective agreement, labour

contract, letter of understanding, inemorandum of understanding, letter of
intent, voluntary recognition agreement, or other legally binding

cammitment to any labour union, trade umon, employee association or
similar entity tn respect of any Employees...

[43} Schedule 7.6(2) includes the most recent collective agrccmcnt bctwccn The Ga'.ette

and thc CEP dealing with the typatrraphers and which in turn includes the 1982 and 1987

Agre einents.

(c) Thc Quebec I.ahour Cork

[44} Section 45 of the Qwdbec Lubour Code provides:

The alienation ar operation by another in whale or in part of an
undertaking shall not invalidate any certification g~nted under this Code,
any collective agreement or any proceeding for the securing or for the
making or carrying out of a collective agrcemcnt.

The new employer, notwithstanding the division, amalgamation or
changed legal structure of the undertaking, shall be bound by the
certification or collective agreement as if he were named therein and
shall be ipso facto a party to any proceeding relating thereto, in the place
and stead of the former employer,

(d) Claiins Procedure

[45} As mentioned, the Amended Claims Procedure Order was granted on May l7, 2010.

lt delineated, amongst other things, haw proofs of claim in thc CCRC praceedings werc ta be

filed by creditors and how certain claims werc to be excluded from the procedure. An
I

Employee Claim consisted af "any claim by an employee or former employee of ihe LP

Entities arising out of thc employment of surh employcc or former employee by the LP

Entities that relates to a Prefiling Claim or a Restructuring Period Claim other than an

Ex~luded Claim or any employee-related liabilities that are being assumed by the Purchaser

pursuant to the Purchase Agreement." Excluded Claims included "'all Grievances ar claims

that can only bc advanced in the form of a Grievance pursuant to the terms of a collective

bargaining agrecmcnt'", Grievance was defined as meaning "all grievances filed by

1
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bargaining agents (the "Unions" ) representing unionized employees of the LP Entitics, or

their members, under applicable collective bargaining agreements",

[46] Mr. Di Paulo and Ms, Blondin filed claims for $6,604„376.80 and $6,431,536.80

respectively. CEP also filed a claini on behalf of the remaining 9 typographers on a without

prejudice 'basis so as to preserve their rights. Each claim amounted to $500,000.

(e) LP Entities'nd Monitor's Correspondence on Claims Procedure

[47] On May 31, 2010, counsel for the LP Entities, Sven Poysa of Osier, Hoskin k
Harcourt LLP, wrote to counsel for Mr. Di Paula and Ms, Blondin stating:

'"I'he Claims Procedure Order excludes certain claims from the Claims
Procedure„ including claims arising from grievances filed by bargaining
agents (thc "Unions" ) representing unionized employees of the LP Entities,

oi'hen

members, under applicable collective bargaining agreements. Holders
of Excluded Claims (as defined in the Claims Procedure Order) are not
included in the Claims Procedure and ran proceed to advance such claims
outside of thc Claims Procedure in thc ordinary course. The above Grievance
Matter is properly characterized as an Excluded Claim. Accordingly, your
claim will not be included in thc Claims Procedure."

[48] Mr. Poysa went on to state that the APA had been approved by the court and the

Purchaser would be assuming certain liabilities of thc LP Entities on closing "which may

include the Grievance Matter".

[49j On )uly 14, 2010, Quebec counsel acting on behalf of 9 typographcrs filed a proof of

claim to preserve their clients'ights. 1n response, the Monitor's counsel wrote that pursuant

to the APA, the Respondent Purchaser had agreed to purchase substantially all of the assets

and assume substantially all of the liabilities of the LP Entitics. Counsel wrote:

"Thc Claims Procedure Order excludes certain claims from the Claims
Procedure, including claims arising from grievances filed by bargaining
agents (the "Unians") iepresenting unionized employees of the LP Entitics, or
their members, under applicable collective bargaining agreemcnts which are
Assumed Liabilities under the APA, Holders of Excluded Claims (as dered
in the Claims Procedure Order) are not included in the Claims Procedure and
can proceed to advance such claims outside of the Claims Procedure in the I

!
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ordinary course which in the case of Assumed Liabilities is against the

Purchaser,

In your letter of July 14, 2010, you stated that you were of the view that your

clients'laim was an Excluded Claim. If your position remains that your

c/ients'laim is an Excluded Claim, you must withdraw the claim f'rom the

Claims Procedure and pursue your claim against and through the Purchaser.

Please note that il you withdraw your claim from the Claims Procedure and

are ultimately unsuccessful in establishing that your claim is an Assumed

Liability under the APA, you will not be able to share in thc distributions to
bc made under thc Plan to the LP

Entities'reditors."'ssue

[50] I must determine whether the claims asserted against The Gazette by thc Moving

Parties have been assumed as liabilities by thc Respondent Purchaser under the APA and

whether they are Excluded Claims under the Amended Claims Procedure Order.

Positions of the Parties

[51j In brief, the positions of'hc paries arc as follows, 'I'he Moving Party Union submits

that the claim is an Fxcluded Claim according to the definitions contained in the Amended

Claims Procedure Qrder and that this view is shared by both counsel to the LP Entities and

counsel to the Monitor,

[52j In addition, the Union states that the claim is an Assumed Liability under the APA.

The APA provides that the Liabilities of thc LP Entities relating to thc Transferred Employees

and other Liabilities as specifically provided for under thc APA arc to be assumed by the

Purchaser, Section $.4 of the APA provides that thc Purchaser shall be bound as a successor

employer to such collective agreenients to the extent required by Applicable Law, This

means that the Purchaser assumes all collective agreement liabilities. This is confirmed by

Schedule 1,1(63) of'hc APA which excludes all liabilities except those required by any

collective agreement and also by the provisions of the Quebec Labour Code.

1
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[53] The Union also submits that past judicial considenition and equity support the Union's
t

interpretation and position. Lastly, and in the alternative, the 5 remaining typographers ai'e

clearly within the ambit of Assumed Liabilities under the APA.

[54] The position of Mr Di Paulo and Ms. Blondin is similar to that of thc Union.

Additionally, they submit that the Purchaser is bound by the obligations of the LP Lntities

found in thc 2010-2017 collective agreement which again includes the 1982 and 1987

Agreements both of which provide that they are binding on third party purchasers and also as

a result of thc application of the Quebec Labour Code.

[55] The Respondent Purchaser takes thc positior. that the liability of The Gazcttc

rcprcscnts a pre-filing civil liability for damages for brcach of contract and is not in the nature

of a gricvancc. Secondly, thc cbims of the Moving Parties do not fall within the definition of

Assumed Liabilities contained in the APA. Furthermore, as litigation, the claims are

cxprcssly excluded from the ambit of the APA. Such an interpretation is consistent with the

overall interpretation of the APA read as a whole. Similarly, the claims for damages do not

arise as successor employer obligations under the collective agreemcnt. The Respondent

Purchaser has never had any involvement with or connection to the claims of the

typo graph ers.

Discussion

[56] Thc claims of the Moving Parties that are in issue represent in part damages consisting

of wages and benefits that would have been paid to the typographers had The Gazette

participated in the Anal best offer procedure set forth in the 1987 Agreement. Thc dainages

flowed from a breach of the Agreemcnt at a time when the old collective agreement had

expired and a new collective agreement had not yct been negotiated. As noted by the Quebec

Court of Appeal in 1999 and 2003„ the dispute fell within the parameters of the Code of Civil

Procedure that governs civil actions in the Province of Quebec.

[57] The arrangement negotiated by the Union and The Ga7xtte was unusual. lt was

dcsigncd to provide protection to the typographers in exchange for which The Gazette was
I'ree io proceed with thc technological changes it desired unencumbered by a resistant union

!

!
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and typographers. Due to the applicablc law then in force, a collective agrccmcnt could not

excccd three years in duration. Thc 1982 and 1987 Agreements were ncgotiatcd to provide

for seamless protection for the workers. They would cover any hiatus between collective

agrccments and were incorporated into every subsequent collective agreement, Based on the

decisions of the Quebec Court of Appeal in 1999and 2003, the claims of the Moving Parties

are not technically grievances although their orig'ns are tied to the collective agreements

negotiated by thc Union and Thc Gazette.

t58] I do note that the Quebec Court of Appeal trcatcd thc Agreements as hybrid creatures,

In 1991, the Court stated that the Agreements encompassed all typographers including those

who were not signatories. As I, A, Rothman stated„ the Entente or the 1982 Alpuement was

not simply a "civil contract". In contrast, Yves-Marie Morisscttc J.A. described the

disagreements relating to the 1982 and 1987 Agreements as being disputes within thc

meaning of the Code of Civil Procedure,

(a) Transferred Employees

[59[ Thc APA contemplates that the Purchaser will continue to operate all of thc businesses

of the LP Entities in substantially the saine manner as they had been operated and would offer

employment to substantially all of the employees of thc LP Entities, The existing collective

agreements including that governing the typographers will continue.

t60j As part of the purchase transaction, thc Purchaser agreed to assume certain liabilities

and indeed the purchase price included the amount of the Assumed Liabilities. The Assumed

Liabilities expressly included thc liabilities of the LP Entities relating to the Transferred

Employees. Liabilities arc given a very broad definition in thc APA. They encompass all

obligations and other liabilities whether absolute, accrued, contingent, fixed or otherwise, or

whether due or to become due.

[61] One must then consider who is included in the definition of Transferred Employees,

Transferred Employees include Union Employees in respect of which a collective agreement

is in force or has expired.
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[62] This then leads one to the definition of Union Employees. Union Employees consist

of active employees and employees on approved leaves of absence who are part of a

bargaining unit in respect of which there is a collective agreement. This definition causes mc

ta conclude that under the APA„as active employees, Mr. Di Paulo and Ms. Blondin arc

Transferred Employees and The Gazette's liability to tham is assumed by thc Rcspandcnt

Purchaser as is the liability to the other four typographers wha werc nat rctircd or who had nat

resigned as of the date of the closing of the APA.

[63] ln my view, thc description of Excluded Liabilities found in thc APA does not detract

I'rom this conclusion. Firstly, the Assumed Liabilities are specifically enuinerated, Secoiidly,

Excluded Liabilities means all Liabilities of the LP Entities other than the Assumed

Liabilities. Thirdly, the exclusions themselves expressly except liabilities of the Transferred

Employees, Even if onc werc to accept that the language of the litigation exception is broad

enough to encompass the Moving Parties'laims, it does not overcome these other explicit

provisions.

[64j It sccms to me clear therefore that the parties to the APA intended that the Assumed

Liabilities would extend to cover habilitics relating to the Transferred Employees. This

would cover the typographers still employed by thc LP Entities and would cover "liabilities

relating to them" as stated in section 1.1(19)(iii)of thc APA, I would also add that thc third

party provision contained in the APA does not serve ta relieve the Respondent Purchaser from

these obligations.

[65] This conclusion is also consistent with thc Amcndcd Claims Procedure order. Under

paragraph 21 of that order, the LF Enuties are to deliver a LP Entitics'laims package to each

LP Creditor with an Employee Claim as soon as practicable, Employee Claim is defined as

"any claim by an employcc or former employee of the LP Entities arising out of the

employment af such emplayee or former employee by the LP Entities that relates to a

Prefiling Claim or a Restructuring Period Claim other than an Excluded Claim or any

employee-related liabilities that are being assumed by the Purchaser pursuant to the Purchase

Agreement." It is therefore clear that the claims process did not apply to employee related

liabilities assumed by the Purchaser'.
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[66] In conclusion, Thc Gazette's liability to the Transfcrrcd Employees is assumed by the

Respondent Purchaser. The Transferred Employccs include Mr, Di Paulo, Ms. Blondin and

the four other typographers wha had not retired or resigned as of the closing of thc APA.

They nccd nat participate in the CCATS claims procedure.

(b) Remaining Typographers

[67l The next issue to consider is whether The Ga7&tte's liability to the remaining five

typographers who retired or resigned before the closing of the APA is assumed by the

Respondent Purchaser. Certainly they are not Transferred Employees within the definition of

the APA, Similarly, they are not captured by Article $ which addresses Employees who are

actively at work or on a leave of absence, It is possible to argue that the definition of
Assumed Liabilities extends to include the remaining typographers, however, in my view, this

is straining thc interpretation of thc APA and docs nat accord with the intention of the

contracting parties. Dealing firstly with section 1.1(19)(ii)af the APA, while the collective

agreement which includes the 1982 and 1987 Agreements is an Assumed Contract within thc

meaning of the APA, any obligation to the remaining typographcrs accrued duc well before

the Acquisition Date, Similarly„ the remaining typographers'laims arc not within section

l. 1(19)(iv) of the APA as the liability is not specifically provided for under the APA. Rather,

1he 1'emaining typographers are specifically addressed in the provisions of the APA dealing

with Excluded Liabilities, Schedule 1.1(63)expressly provides that all Liabilities of any kind

in respect of former employees are excluded (other than pension plans). lt seems ta me

therefore, that thc claims advanced by the CEP on behalf of the remaining typographers do

not reprcscnt liabilities that are assumed by the Respondent Purchaser pursuant to the

provisions of the APA.

[68t As for the provisions of the Amcndcd Claims Procedure Order, it excluded claims

that could only be advanced as a grievance or in the form of a grievance pursuant to the terms

of a callectivc bargaining agreement. The claims asserted by thc CEP on behalf of the

remaining typagraphcrs do not fall within that description, Accordingly, they may be

submitted and disposed of in accordance with the Amended Claims Procedure Order.
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Conclusion

I69] In conclusion, the claims of the Transferred Employee typographers are Assumed

Liabilities within the meaning of the APA and those typographers need not participate in the

claims process. The claims of the remaining typographer are not aud their claims may be

submitted and disposed of in accordance with the Amended Claims Procedure Order,

Accordingly, the motion brought by the Moving Parties Di Paulo and Blondin is granted. The

motion brought by CEP is granted insofar as it relates to the other Transferred Employees and

is otherwise dismissed. The Monitor is to establish a reserve for the claims of all of the

Moving Parties until the requisite time for any appeals has expired.

iraqi~)3,
Released: January 5, 2011

I
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